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FARM PRODUCTS BUYERS' PROTECTION ACT 
OF 1983 



WEDNESDAY, JULY 25, 1984 

House of Repressntattves, 
Subcommittee on Livestock, Dairv, and Poultry, 

Committee on Agriculture, 

Washington, DC. 
The subcommittee met, purBuant to call, at 9:30 a.m., in room 
1302, Loi^worth House Office Buildii^, Hon. Tom Harkin (chair- 
man of the subcommittee) presidii^. 

Present: Representatives Hatcher, Penny, Jeffords, Hopkins, 
Skeen, smd Gunderson. 

Also present: Representative E (Kika) de la Garza, chairman of 
the committee. 

Staff present: Robert M. Bor, chief counsel; Robert T. Lowerre, 
associate counsel; Cristobal P. Aldrete, special counsel; John E. 
HogEm, minority counsel; Glenda L. Temple, clerk; Geoi^e Palmer, 
Steve Kerr, Robert A. CashdoUar, James W. Johnson, Jr., Bernard 
Brenner, Bob Anderson, Gerald W. Welcome, and Carol Ann 
Dubard. 

OPENING STATEMENT OF HON. TOM HARKIN, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF IOWA 

Mr. Harkin. The Subcommittee on Livestock, Dairy, and Poultry 
will come to order. 

The puipose of today's hearii^ is to receive testimony on H.R. 
3296, the Farm Product Buyers Protection Act. As dredted, this 
still would insure clear title for the purchasers of agriculturad com- 
modities; thus preempting the commercial law in all States, except 
California, that subjects the purchasers of farm commodities to 
remain legally subject to the liens covering those products. 

Under tiie current situation, if a farmer defaults on a loan se- 
cured by the commodity being sold, the buyer can be forced to pay 
twice for the same commodity, once at the time of sale and ageiin 
when the lender sues the purchaser of the commodity, after 
months or years later. The source of this problem is with the agri- 
cultural exemption to the good faith purchaser rule in section 9- 
307 of the Uniform Commercial Code. 

While some States have established the centralized filing of liens 
to £issist the buyer in their detection, the system presents many 
problems in practice and still places with the purchasers the ad- 
ministrative burden for detecting liens. As an alternative to this 
cumbersome system, I have proposed this bill, which would put ag- 
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ricultural commerce on par with other types of commercial treins- 
actions. 

This is the second hearing on this matter to be held by this sub- 
committee. On November 16, last year, a general hearing was held 
on this situation. In my view, that hearing did substantially docu- 
ment the scope smd severity of the problems created by the farm 
products exception under the UCC. I look forward to today's discus- 
sion of specific legislation. 

[H.R. 3296 and the prepared statement of Mr. Jeffords follow:] 
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H.R.3296 



To provide that ■ buyer in the ordiiiuy course of buunesB who buys farm 
products horn a person engtgei in farming operations shall own such goods 
hee of any security interest in such goods created by his seUer even though 
tbe security interest is perfected in accordance with applicable Stale law and 
even though the buyer knows of it 



IN THE HOUSE OF REPRESENTATIVES 

JUHB 14, 1983 
Hr. Haskin introduced the following bill; which was referred to the Comi 
on Agriculture 



A BILL 

To provide that a buyer in the ordinary course of business who 
buya farm products from a person engaged in farming oper- 
ations shall own such goods free of any seciuity interest in 
such goods created by his seller even though the seciuity 
interest is perfected in accordance with apphcable State law 
and even though the buyer knows of its existence. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Farm Products Buyers' 

4 Protection Act of 1983". 

5 FINDINGS AND PUBP08B 

6 Sec. 2. (a) The Congreaa finds that — 
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1 (1) certfun State laws permit secured lenders to 

2 enforce liens against a purchaser of farm products even 

3 if the purchaser lacks knowledge th&t the sale of such 

4 products to him is in violation of the ownership rights 

5 or security interest of such lenders in such farm prod- 

6 nets, lacks any practical method for discovering the ex- 

7 istence of such a security interest, or lacks any means 

8 to assure that the payment of the loan of such lender 

9 has been made; 

10 (2) such laws permit purchasers of farm products 

11 to be subjected to double payment for the cost of such 

12 products, first at the time of purchase, and second 

13 when the seller fails to pay a debt which has been se- 

14 cured by the farm products and the holder of the secu- 

15 rity interest levies against the purchaser; 

16 (3) the exposure of purchasers of farm products to 

17 double payment inhibits free competition in the market 

18 for farm products by discouraging purchasers from 

19 dealing with sellers who have defaulted or may default 

20 on loans; and 

21 (4) this double exposure constitutes a burden on 

22 and an obstruction to commerce in farm products. 

23 (b) The purpose of this Act is to remove such burden on 

24 and obstruction to commerce in farm products. 
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1 DEFINITIONS 

2 Sec. 3. For purposes of this Act — 

3 (1) the term "buyer in the ordinary course of busi- 

4 ness" means a person who, in the ordinary course of 

5 business, buys farm products from a person engaged in 

6 farming operations who is in the business of selling 

7 farm products of that kind, and buys such farm prod- 

8 nets in good ffuth and without knowledge that the sale 

9 thereof to him is in violation of the ownership rights or 

10 security interest of a third party; 

11 (2) the term "farm products" means — 

12 (A) agricultural commodities, 

13 (B) livestock, 

14 (C) poultry, 

15 (D) supplies used or produced in farming op- 

16 erations or aquaeultural operations, or 

17 (E) unprocessed products of agricultural com- 

18 modities, of livestock, of poultry, or of aquacul- 

19 tural operations, including wool, maple syrup, 

20 milk, and eggs, 

21 which are in the possession of a person engaged in 

22 farming or aquacultural operations; 

23 (3) the term "knows" or "knowledge" means 

24 actual knowledge; 
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1 (4) the term "security interest" means an interest 

2 in farm products which secures payment or perform- 

3 ance of an obligation; and 

4 (5) the term "State" means any of the several 

5 States, the District of Columbia, the Commonwealth of 

6 Puerto Rico, the Virgin Isknds of the United States, 

7 Gktam, American Samoa, the Commonwealth of the 

8 Northern Mariana Islands, the Trust Territory of the 

9 Pacific Islands, or any other territory or possession of 

10 the United States. 

11 PBOTBCTION OF BUYEBS OF FABM PBODUGTS 

12 Sec. 4. A buyer in the ordinary course of business who 

13 buys farm products from a person engaged in farming oper- 

14 ations shall own such goods free of any security interest in 

15 such goods created by his seller even though the security 

16 interest is perfected in accordance with applicable State law 

17 and even though the buyer knows of its existence. 

18 EFFECTIVE DATE 

19 Sec. 5. (a) Except as provided in subsection (b), this 

20 Act shall take effect upon the date of its enactment. 

21 (b) This Act shall not apply with respect to a security 

22 interest in farm products arising before the date of enactment 

23 of this Act. 
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STATEMENT OF THE HONORABLE JAMES M. JEFFORDS 
OH H.R. 3296 
July 25, 1984 

Mr. Chairman, in all states save California, section 9-307 
of the Oniform Commercial Code causes purchasers who, in good 
faith, buy farm products to be legally subject to the liens of 
lenders covering those products. This is an exception to the 
general rule of the U.C.C. which protects buyers of goods in the 
ordinary course of business from security interests created by 
their sellers. 

The purchasers of farm products argue that the exception to 
the good faith purchaser rule created by section 9-307 can — and 
does — cause a buyer to pay twice for farm products if the seller 
defaults on a loan for which the products were collateral. They 
note that farm product purchasers are, as a practical matter, 
unable to verify the existence of a security Interest at the time 
of purchase. in the case of livestock buyers who, by law, must 
settle with a seller within 24 hours of a sale, verifying a lien 
is obviously impractical. 

Opponents of this exception conclude that the effect of this 
rule 1b to maiie purchasers of farm products involuntary guarantors 
of loans written by farm lenders. 

Ironically, such lenders argue that It is this very, guarantee 
that makes the section 9-307 exception important to agricultural 
borrowers. They feel that removal of the farm products exception 
would reduce farmers' potential to borrow. This is particularly 
important in difficult times such ae we are now experiencing 
because credit is a central ingredient to modern farm businesses. 

Mr. Chairman, there are clearly some tough questions that 
need to be answered before we change Section 9 of 'the U.C.C. The 
witnesses who have come to testify before the subcommittee represent 
both sides of this issue and I look forward to hearing their 
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Mr. Harkin. The first witness will be Hon. Charles W. Shuman, 
Administrator of the Farmers Home Administration, U.S. Depart- 
ment of Agriculture. 

Mr. Shuman, welcome again to the subcommittee. We are 
pleased and honored to have you here and I understand that you 
have Mr. John Evans, who is head of the Farmers Home Legisla- 
tive Affairs, with you. 

Mr. Shuman. Mr. Evans is in the room. 

Mr. Harkin. My counsel tells me Mr. Evans is retirii^ Friday 
after 16 years of Federal service, and I understand, Mr. Evans, 
your wife, Beth, is here with you and you are off to South Carolina 
after your retirement. Could you stand up and let's applaud a good 
public servant. [Applause.] 

Again, we are pleased and honored to have you here and also 
Mrs. Evans. Mr. Shuman, we have a copy of your testimony, if you 
summarize, it will be made a part of the record in its entirety. 

STATEMENT OF CHARLES W. SHUMAN, ADMINISTRATOR, FARM- 
ERS HOME ADMINISTRATION, U.S. DEPARTMENT OF AGRICUL- 
TURE 

Mr. Shuman. Thank you very much, and I want to also put in 
the record a second to your remarks of congratulations to John 
Evans for his tine record of service to agriculture and service to the 
Department. We are going to miss him at the Farmers Home Ad- 
ministration and I wish him well and join you in wishing him well 
in his retirement. 

Mr. Chairman, and members of the subcommittee, I appreciate 
the opportunity to be here today to discuss H.R. 3296, which con- 
cerns the marketing of farm products and the impact its enactment 
would have on the loan programs of the Farmers Home Adminis- 
tration and other agricultural lenders. 

H.R. 3296 provides essentially that almost anyone buying prod- 
ucts from a farmer need not worry about any legEil encumbremces 
that might be attached to those products. A farmer could sell cattle 
or milk or grain or any other products that might be under lien as 
loEm security, and the buyer would have no responsibility to rec<^- 
nize that lien. 

The Department has historically opposed this legislation for the 
following reasons: 

(hie. We have feared that the elimination or reduction of a lien 
as security for farm loans would make it difficult or impossible for 
many farmers to obtain the financing they need. 

Two. We have been concerned about the loss of security through 
liens on the farm credit programs of the Government, especially 
the Farmers Home Administration. 

As you know, Mr. Chairman, the Farmers Home Administration 
is a major lender to the agricultural community comprising over 11 
percent of the total farm credit outstanding. So far, in this fiscal 
year, FmHA has made more than 53,000 farm operating loans to- 
taling almost $1.8 billion. Most of them were secured by chattels, 
usually in the form of anticipated crop production or livestock, de- 
pending on the type of enterprise. Another 37,000 disaster emer- 
gency and economic emergency loans have been made for almost 
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$1.5 billion. Many of those were secured by one form of farm pro- 
duction or another. 

In addition, an estimated $3.4 billion in operating loans, $9.6 bil- 
lion in disEister emei^ency and $4,2 billion in economic emergency 
loans — totaling more than $17 billion — could be imperiled. 

Section 9-307 of the Uniform Commercial Code recognizes the pe- 
culiarities of transactions in farm products find attempts to balance 
the high risks of the lenders with the built-in advantages enjoyed 
by the buyers of farm products. We believe that H.R. 3296 is in 
direct conflict with the code as it existe in most States and would 
probably supersede the state provisions, upsetting the carefully es- 
tablished b^ance. 

At the same time, Mr. Chairman, we Eire very much aware of the 
problems that liens offer the buyers of farm products, sometimes 
forcing an actual double payment, a very costly and disturbii^ 
matter. 

Many farmers and agribusiness Eissociations believe this is unfair 
and are supporting H.R. 3296 in an effort to rectify this situation. 

Mr. Chairman, the issue of mortgaged agricultural commodities 
has been discussed now for many years. Not only do lenders such 
as the Farmers Home Administration have a lot at stake with this 
issue, but so do the buyers, such as livestock dealers and grain ele- 
vators. We recognize that lenders, buyers, and producers each have 
strong opinions on this issue. We therefore recommend, Mr. Chair- 
man, that an in-depth study be made of this situation, the effects of 
the proposed legislation and the problems related to Federal pre- 
emption of the Uniform Commercial Code. 

We further recommend, Mr. Chairman, the study be completed 
before any proposed l^^lation is approved by this committee, and 
with that, Mr. Chairman, I conclude my remarks and would be 
happy to answer any questions you or others of the committee may 
have. 

Mr. Harkin. Thank you very much, Mr. Shuman. 

Let me ask, you are recommendii^ an indepth study. Counsel in- 
forms me that there was a study done back in 1978. I don't know if 
you are aware of that study, but did you consider that to be an in- 
depth study at the time or do you think that something more needs 
to be done? 

Mr. Shuman. I think there may have been significant changes 
made by severed States in the code as it affects agricultural produc- 
ers, lenders, and purchasers of agricultural commodities. The effect 
of some of those recent changes needs to be exEunined more thor- 
oi^hly. I am not sure that the 1978 study looked into enough depth 
Eks to the impact this change m^ht have on the total supply of agri- 
cultural credit as far as farmers are concerned. I think it would not 
be prudent for us to make a change now without examining the 
present circumstances and the pr^ent conditions, what that 
change might do to the supply of agricultural credit to farmers. 

Things have changed, Mr. Chairman, in the agriculturail lending 
picture quite a bit since that last investigation was made. 

Mr. Harkin. The study evidently in 1978 was more concerned 
with just Farmers Home operations? 

Mr. Shuman. That is correct. 
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Incidentally, Mr. Chairman, if I might add here, as a result of 
recommendations made by that group Farmers Home Administra- 
tion did change procedures in severEil ways and we are operating 
under those changed procedures, so that study did result in some 
significant changes. 

Mr. Hahkin. I take it there is no study presently underway by 
the Department? 

Mr. Shuman. Mr. Chairman, at the end of 1982, I requested in- 
formation as to the level of Farmers Home Administration pursu- 
ing of liens against third parties and I have again just recently, the 
latter part of June, asked for similar information as the result of 
our activities in fiscal year 1983. We will be analyzing that infor- 
mation as it comes in. That is the only information I know of. 

Mr. Harkin. But the indepth study to which you are referring in 
your testimony, are you contemplating or are you moving in Uiat 
direction or are you recommending that to the Department? I am 
trying to figure out if you are goii^ to do it on your own or are you 
hutting we maybe ought to request something like that? 

Mr. Shuman. Mr. Chairman, I think if legislation is not enacted 
by or recommended by this Committee, the Department of course 
will go forward — and I will recommend strongly the Department go 
forward with an in-depth study of all the problems that I men- 
tioned in my testimony and that others might bring to our atten- 
tion. 

Mr. Harkin. I will be following throi^h on that. I hope that if 
that is the way it is going to proceed in the Department, it be 
done — no reflection on you, I want you to understand — but if it be 
done outfiide the Farmers Home Administration, that it be done by 
another Department. Obviously, if you understand what I mean. 

Mr. Shuman. I understand, Mr. Chairman, that I may have a 
proprietaiy interest 

Mr. Harkin. All right. 

On page 2, if you could just enlighten me — section 307 recognizes 
the "peculiarities of transactions in farm products and attempts to 
balance the high risks of the lenders with the built>-in advantages 
ei^oyed by the buyers of farm products." When you say built-in ad- 
vantages, what do you mean by the built-in advantages? 

Mr. Shuman. Mr. Chairman, I Eim alluding to the general prac- 
tice of marketing farm produce which in effect takes place in the 
spot market. In other words, the feirmer, the producers of agricul- 
tural products — especieilly grain and livestock, selling that com- 
modity may not have sold it today but tomorrow they may enter 
into the market and sell it immediately, right then and there, for 
cash. The purchaser then can move it on into the marketing chaii' 
nela very, very quickly and very fast, in a very speedy manner, and 
it becomes a problem eis far as tracking eind finding out what did 
occur as feir as those transactions are concerned. 

Mr. Harkin. But it seems to me that is an advantage enjoyed by 
other good faith purchasers in due course of business under section 
9-307 in that if I go to a hardware store and buy a hammer, I can 
take that hammer and sell it or do anything I want to and I know I 
have a built-in advantage, I know that even if there is a lien 
against it they can't come after me. 
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If I am a purchaser of livestock, for example, I always have that 
cloud over my head, maybe even if I do buy them and move them 
on, somebody may come after me if there is a lien on it. 

Mr. Shuman. I think that points up the difference, Mr. Chair- 
man, between the manner in which the agricultural lenders look at 
agricultural inventories and the way in which lenders to a com- 
mercial business look at other types of inventory. It is pretty ac- 
cepted practice in agricultursil lending that we iinance a much 
higher percentage of the value of agricultural inventories. 

Mr. Harkin. What you are saying is that without this protection, 
the exception to section 9-307, that lenders to agricultural produc- 
ers would be more restrictive in their lending prEictices? 

Mr. Shuman. That is one of the concerns I have but that is one 
of the things we would have to study, Mr. Chairman, and that 
would be one of the questions I think that the examination of this 
proposal certainly should look at. 

Mr. Hahkin. We looked at some States such as California and 
others where they have taken steps to remove that exception in the 
State law and we haven't found that kind of restriction, at least 
not to my knowledge. There may be information I am not aware of. 

Mr. Shuman. California is a fantastic agricultural State, one of 
the largest, in fact I think the largest producer of agricultural 
products in the country. The industry of agriculture in California 
and the financing of that industry and products they produce, 
makes that industry there considerably different as far as financ- 
ing is concerned than we find in Illinois or Iowa or the Midwest. So 
I think there needs to be some examination made of other States in 
the Midwest that have recently changed their codes — what they 
have done and the effect of those changes. I don't really believe, 
Mr. Chairman, that the comparison of the California situation 
would track or could be in good faith used as an example of what 
might happen in Iowa or Illinois. 

Mr. Harkin. Thank you. 

Mr. GuNDERSON. Thank you, Mr. Chairman. 

I would just like to pursue the last point with Mr. Shuman, if I 
could. Certainly California has some \mique agricultural products, 
but I don't think it is any surprise to you or me or anyone else that 
they also have, for example, a rather large deiiry industry. I think 
one of the areas where we get into this whole issue, in the Midwest 
in particuleu", deals with cattle. I would be interested in any evi- 
dence or history you have of problems with the California law re- 
garding the dairy industry or the other cattle industry. 

Mr. Shuman. The dairy industry is a good example, Mr. Gunder- 
son, of a manner in which the marketing procedure is established 
before tiie product is sold. In other words, when we lend money to 
a deiiry farmer, we have our borrower enter into an agreement 
with the purchaser of the milk so that the purchaser knows he is 
acquiring that milk not as a part of ordinary business and we get 
an agreement with the purchaser of the milk, that the purchaser is 
taking that product in recognition of the lien. So we can get an as- 
signment of the milk check, even in California. 

Mr. GuNDEKSON. What about the sale of the dairy cow to the 
processor, not the milk, but the cow itself? One of the big problems 
you have is that someone buys this cow and fill of a sudden they 
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process it and sell the meat and pretty soon they find out they are 
paying for the cow twice. 

Mr. Shuman. I have no information of problems on our liens in 
California on dairy cattle. 

We have asked, as I indicated earlier, that our State Directors 
give us information as of fiscal year 1983. Our most recent informa- 
tion, though, from California, is that there has not been a big prob- 
lem, but 1 would reiterate again, Mr. Gunderson, that I think a lot 
of that has to do with the unique situation that we see in ^ricul- 
ture in California, and the fact that we have very few Farmers 
Home Administration loans in California, compared to the total 
number of farmers there. 

Mr. Gunderson. It would just seem to me, in conclusion, that if 
we would pursue this study in areas where California is similar to 
the rest of the country I would think that we could get a real indi- 
cation of the impact of their exemption on the rest of the country if 
we followed suit with this kind of legislation. 

Mr. Shuman. I understand. 

Mr. Gunderson. Thank you, Mr. Chairman. 

Mr. Harkin. Thank you very much, Mr. Gunderson. 

Again, Mr. Shumem, just one last thing. Again, referring to your 
statement on page 2 further on there where you said that this bill 
might upset the carefully established beilance that we have provid- 
ed now in the States' provisions. The information that I have been 
receiving over the last several months is that while this may have 
been a carefully crafted balance 30 or 40 years ago, times have 
changed, conditions have changed, and we are now finding some 
chaotic situations out there. 

States are trying to change their laws. Some States are moving 
to modify their commercial codes and the one thing that we 
wanted to prevent, you know, was 50 different State laws covering 
these kinds of transactions, and thus, the reason for the Uniform 
Commercial Code, to make commercial defilings uniform through- 
out the Nation. 

I am wondering if now might not be the time to address this 
issue, before we reach an even more chaotic situation between the 
States out there. So that would be my only parting thing. 

If you have anything to add to that— — 

Mr. Shuman. No, except that, again, I would say that I think 
your statement does argue well, Mr. Chairman, that we look very 
thoroughly and very carefully at what might happen as a result of 
this before we jumped into it. 

Mr. Harkin. OK, thank you. 

Mr. Shuman. Thank you, Mr. Chairman. 

Mr. Harkin. Next, I would like to call a panel. Mr. Steve Kop- 
perud, American Peed Manufacturers Association; Mr. Fred Greer, 
of Atlanta, GA, representing the American Bankers Association; 
Dr. Ralph Rohner, of Washington, DC, representing the American 
Meat Institute; and Mr. Stephen C. Diamond, of Chicago, represent* 
ing the Nation^ Commercial Finance Association. 

Now, if you would all come up, our clerk will put the proper 
neunes up there. I will recognize you in the order in which I called 
your names and I assume that I have statements from all of you. 
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If you want to just sort of paraphrase them or highlight the testi- 
mony, 1 would be most appreciative and then we can get into ques- 
tioning the panel. I would just recognize first Mr. Steve Kopperud 
of the American Feed Manufacturers Association. 

STATEMENT OF STEVEN L. KOPPERUD, LEGISLATIVE DIRECTOR, 
AMERICAN FEED MANUFACTURERS ASSOCIATION 

Mr, Kopperud. Thank you, Chairman Harkin, members of the 
committee. 

I am Steve Kopperud, legislative director for the American Feed 
Manufacturers. 

AFMA represents currently over 70 percent of the primary for- 
mula livestock and poultry feed sold in the United States. The U.S. 
feed industry buys annually $10 to $15 biUion in feed ingredients, 
mostly erain and grain byproducts, making our industry the larg- 
est single domestic user of grain. 

Since feed represents 50 to 75 percent of the cost on the farm of 
producing meat, milk and eggs, anything which increases our cost 
of doing business is reflected in tiie cost of our products to the 
farmer, and ultimately the consumer cost of meat, milk, and eg^. 

Proponents of the status quo in this issue argue the double pay- 
ments only become a problem during a bad farm economy. AFMA s 
members can attest that the problem is always with us. It simply 
evolves from costly to devastating when the farm economy slumps. 

Grood-faith buyers of farm products don't assume some, a little 
bit, or even most of the risk in lending to the farmer. Under the 
current situation, we assume it all. The options in seeking a solu- 
tion to this problem are really quite simple. Agriculture can do 
nothing and simply pass along the costs in their products; it can 
approach the States and hope to achieve the same identical relief 
in all 50 State legislatures, or we can, as we are today, hoping to 
pursue a Federal solution. 

Congress must teike immediate action to etid eigriculture and the 
States by returning some form of uniformity to the UCC. AFMA 
commends Chairman Harkin for introducing H.R. 3296. It provides 
^riculture with a rallying point which led to last November's 
hearings on this issue and to this forum. 

However, the congressional procedural hurdles to final passage 
of any freestanding legislation in this issue are awesome at best 
and will not provide the immediate relief needed by agriculture. 

AFMA would recommend that H.R. 3296 be modified to make it 
similar to S. 2190, introduced last year by Senator Huddleston of 
Kentucky. S. 2190 seeks to amend the farm bill of 1981 in a very 
straightforward manner by simply deleting the article 9 Farm 
Products Exception at the same time, returning uniformity to the 
States. 

Opponents of Federal action contend that agricultural lending, 
as we know it, will end without the UCC protections. They say that 
the added risks of doing business will force them to raise interest 
rates and/or refuse credit in many cases. Lenders eu-gue that Ag 
lending is somehow unique, carrying substantially higher risl^ 
than other forms of lending, while at the same time, conferring 
some form of inherent advantage to the Ag buyer. These unique 
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transactions are no more so than the sale of a tractor to the 
farmer. 

When the farmer purchases from a dealer or manufacturer who 
has borrowed money against the equipment, the original lender 
carries the risk that the dealer or manufacturer may default. The 
lender's recourse is logically and rightly in the courts Eigainst the 
borrower. 

The sale of grain and livestock by a producer should be governed 
by the same laws as the sale of equipment or supplies to the 
farmer. There is nothing unique about the producer's sale of grain 
which justifies an existing double standard. 

As to the inherent advantages enjoyed by Ag buyers in these 
transactions, I would simply ask: What advantage is there to as- 
suming all risk in any transaction? 

Lenders warn continually that suiy Federed change would sub- 
stantially increase their loss on loans and significantly raise the 
cost and lower the availability of credit. These statements simply 
imply that lenders would take no action to either t^hten their 
lending practices or more closely police their loan portfolios. They 
would simply hike interest rates to cover the risk or go out of the 
Ag lending business altogether. This is highly unlikely. 

To state that Ag lending would unilaterally disappear in some 
areas is to say that Ag lenders would no longer have an interest in 
making a profit by lending to agriculture or, in the case of Farmers 
Home, would no longer have an interest in assisting agricultural 
producers in obtaining credit. 

The truest test of the predictions you have heard fit)m Farmers 
Home is the California experience. The California Grain and Feed 
Association, a State member of AFMA, has filed a separate state- 
ment for the record, but has asked that AFMA present a portion of 
that statement now. 

CGFA states: 

We [California] are the State with firsthand knowledge of and practical experi- 
ence with a ayatem which ensures that buyers of farm products have clear tide to 
the commodities they buy. Moet of what you hear from opponents of clear title legis- 
lation is pure conjecture, while we have empirical evidence that providing such pro- 
tections to buyers of farm products is actually to the benefit of all concerned par- 
ties — purchasers, growere and lenders. 

According to CGFA, since California removed their Farm Prod- 
ucts Exception, effective in 1976: 

We know of no occaaion when a buyer of farm producta has had to pay twice for 
the same commodity. Representatives of the California Bankers Association have as- 
serted to this fact. 

In California, most farmers require some degree of operational fi- 
nancing. CGFA reports no lack of lenders ready, willing, and able 
to provide the required financing at afTordable rates, despite the 
changes made in the UCC. 

As to the cost of financing in Cahfomia since 1976, CGFA reports 
that in recent discussions with California Ag lenders, the interest 
rate chaived on a production loan is directly find quite logically re- 
lated to the perceived abiUty of the producer to repay the loan. 

This year, legislation was introduced in the California Assembly 
that would have clarified some technical matters in the UCC. After 
a tiiorough anedysis of section 9-307, CXJiFA reports "representa- 
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tives of the Ceilifoniia banking industry declared that newly pro- 
posed legislation would place the current clear title protections in 
jeopardy," and "they preferred to see those protections intact." 

According to CGFA, fears of lending losses disappeared after the 
1976 amendments becEune effective, to be replaced by the convic- 
tion that the amended law works currently to the lender's advfui- 
tage. One major advantage is that lenders no longer issue lien 
waivers so that producers can sell crops. 

Lien waivers were necessary to convince reluctfuit buyers to pur- 
chase California farm producte. The California Bankers Association 
indicates to CGFA that the new law has eliminated the need to 
issue costly and burdensome lien weavers. 

Concludes CGFA: 

California has served as the pilot prctject on the solution to the clear title problem 
and the project is a success. It is now time to extend to all buyers of farm products 
the same protection provided to buyers of other kinds of goods. There has not been a 
disruption in the agricultural financins and lenders have even indicated a prefer- 
ence for the situation today over that which existed prior to 1976. 

[The prepared statement of the California Grain emd Feed Asso- 
ciation appears at the conclusion of the hearing.] 

Mr. KopPERUD. The question, then, is the lender's willingness to 
accept the risk along with the profits in Ag lending. The lending 
community simply cannot continue to demand that the buyers do 
the lenders' jobs. 

Recently the courts have begun to recognize this inequity. In 
April, an Indiana coxmty circuit court found, and I quote: 

The courts have reasoned that the secured party is in a much better position to 
protect itself than the bu^r, because the bank knows of the debtor and the origin of 
the product and the loss is cast upon the secured party. 

Last March, a Missouri court of appeals overturned a lower court 
finding, ruling that informed actions permitted by a lender relative 
to the borrower's disposition of the secured crop and his loan re- 
rayment can be interpreted as an implied waiver of lien rights. 
Both decisions argue that it is in the lender's best interest to police 
their loans carefully from the date of application to the date of re- 
payment, rather than using the fallback protections under article 

No feed manufacturer can stay in business over the long run 
unless he recovers all of his costs. The Etrticle 9 Farm Products Ex- 
ception artificially inflates these costs due to the risk exposure to 
double payment and the time and money used in lien searches. 
This mesms that, over time, the livestock and poultry producer 
must pay more for livestock and poultry feed. 

From the standpoint of grain, the Farm Products Exception dis- 
criminates against feed manufacturers, livestock, and poultry pro- 
ducers by inilating the cost of production and by extension eigainst 
consumers through higher prices for meat, mUk, and eggs. 

AP'MA strongly urges this committee to modify H.R. 3296 to 
make it similar to S. 2190, thereby uniformly deleting this discrimi- 
natory protection of the Uniform Commercial Code. 

On a last note, several State grain and feed associations attend- 
ing this week's summer meeting of the .^^ricultural A^ociatlon ex- 
ecutive's council in Colorado unanimously adopted a resolution 
supporting a Federal solution to this problem. lliese State groups 
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include Iowa, Kansfis, Illinois, Ohio, Indiana, Colorado, the North- 
west Agridealers Association, the Farmer Elevator Association of 
Minnesota, the Grain Elevator and Processing Society, and the Na- 
tional Agrimarketing Association. 

Several of these groups will be filing statements for the record, 
in addition to North Dfdiota, Missouri, and Wisconsin, which have 
already done so. 

In reference to Mr. Shuman's testimony, AFMA is pleased that 
USDA is willing to devote additional study to the problem of undis- 
closed crop liens. However, this is not a new problem for USDA or 
the industry, and a delay of the l^islative process at this time 
would not be productive. The record of this subcommittee's hesulng 
last November and the record that will be established today should 
provide USDA with all the necessary data for it to make an inde- 
pendent decision on how best to modify its actions under article 9 
of the UCC in the best interests of ^riculture. 

Thank you. 

[The prepared statement of Mr. Kopperud appears at the conclu- 
sion of the hearing.] 

Mr. Harkin. lliank you very much, Mr. Kopperud, for a fine 
statement. 

Before we get into questions, I would just move down the panel 
and recognize Mr. Fr«i Greer of Atlanta, representing the Ameri- 
can Bankers Association. Again, Mr. Greer, welcome to the sub- 
committee. Please proceed. 

STATEMENT OF FRED W. GREER, JR., CHAIRMAN, AGRICULTURAL 
DIVISION, AMERICAN BANKERS ASSOCIATION 

Mr. Greer. Thank you, Mr. Chairman, and members of the com- 
mittee. 

I am Fred Greer, senior vice president of Citizens and Southern 
National Bank in Atlanta, and chairman of the agricultural divi- 
sion of ABA, the American Bankers Association. 

Our fissociation is comprised of over 13,000 full-service banks, 
which make up approximately 90 percent of this Nation's commei> 
cial banking industry. 

At the outset, I would like to express appreciation on behalf of 
our organization for being given this opportunity to present the 
banking industry's views on the legislation introduced by the chair- 
man of this subcommittee. As I will discuss in my statement, the 
proposed bill, if enacted, would have a serious detrimental effect on 
the many members of our association who make agricultural loans 
and on the ability of lenders in general to meet credit needs of a 
vital sector of this Nation's economy. 

This bill also ignores the substantial interest that States have in 
this area of the law. 

H.R. 3296 would eliminate a provision in section 9-307(1) of the 
Uniform Commercisil Code popularly known as the "farm products 
exception." Section 9-307(1) creates an exception to the genered 
rule of article 9 that a security interest in collateral survives the 
sale or any other subsequent transfer of that collateral. Section 9- 
307(1) states that where collateral is inventory in the hands of the 
seller and is sold to a buyer in the ordinary course of the seller's 
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bufiinesB, a good-faith purchfiser takes free and clear of any securi- 
ty interest which the seller may have created in that collateral. 
The farm products exception to the rule of section 9-307(1) provides 
diat a buyer who purchfises farm products from a person engaged 
in farming takes those products subject to any outstanding liens. 

In the normal course of farming operations, the farm product ex- 
ception rarely causes any problems for the purchaser of agricultur- 
al products. For example, the sale of products often falls outside 
the farm products exception because they are made with the ex- 
press or implied consent of the lienholder. In these cases, the buyer 
would tfike free and clear of the lender's security interest. It is, 
therefore, only in the small percentage of cases where an unau- 
thorized sale is made and the seller fails to pay off its lender that 
the exception to section 9-307(1) comes into play. 

H.R. 3296 would effectively repeal Farm Products Exception now 
contained in the Uniform Commercial Code and remove the protec- 
tion given lenders by the present law. H.R. 3296 would place within 
the coverage of section 9-307 eQI farm products presently excepted 
fH>m that section. 

Our association feels that removal of the Farm Products Excep- 
tion is an attempt to equalize the buyers of farm products wiUi 
other purchasers of inventory which overlooks both the historical 
rationale for the exception and the real commercial difference be- 
tween financing farm production and other types of business inven- 
toiy. 

With respect to the historical development of the Farm Products 
Exception, it should be noted that the enactment of section 9-307 
did nothing to alter the prior common law. It is clear that in the 
overwhelming majority of jurisdictions which considered this issue, 
courts held that the purchasers of farm products took those prod- 
ucts subject to the lender's liens. 

Several factors support the logic of the Farm Products Exception. 
The commercial realities of financing the production of farm prod- 
ucts differ from those eissociated with financing other types of busi- 
ness inventory. The typical situation in which section 9-307 pro- 
tects the buyer from liens is when a businessman or woman sells 
stock in trade in numerous small trsmsactions to a great many 
anonymous, financially unsophisticated, buyers. 

In the course of this business, the seller uses the proceeds from 
these transactions to replenish the inventory in order to make fur- 
ther sales. Unlike the situation just described, the farmer's "stock 
in trade," if you will, his livestock, grain or other produce, is the 
product of a biological production cycle which is financed by the 

lender's credit. The creditor's loans are used to produce ^^row 

grain, fatten livestock, and so forth — the items which the farmer 
eventually sells. 

These farm products usually represent the lender's only security 
for his loans. When the products are sold, the proceeds are general- 
ly not used to purchase more inventory for the farmer to sell, but 
to retire the loans which produced the collateral sold. 

If the proceeds are not used in this manner, the lender loses the 
proceeds and the best means of satisfying the loan. Without the 
Farm Products Exception, agricultureu lenders would be without 
one of the most effective means of ensuring payment of their loans. 
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In addition, unlike typiceil sales of inventory, farm products are 
generally sold in bulk transactions to a few sophisticated buyers. 
These buyers are aware of the methods of iinancii^ farm produc- 
tion and, therefore, do not need the protection eifforded to other 
purchasers by section 9-307. 

FinEtlly, depriving the agricultural lenders of these benefits of 
the Farm Products Exception would put these lenders in a less fa- 
vorable position under the Uniform Commercial Code, vis-a-vis 
other financers of inventory. While the bulk transfer provisions in 
article 6 of the UCC protect, for the most part, lenders who finance 
inventory from unauthorized transfers of that inventory by their 
borrowers, farm lenders fall outside the provisions of article 6 be- 
cause most farmers sell farm products in bulk zmd article 6 only 
applies to enterprises whose principal business is the sale of mer- 
chandise from stock. 

I would now like to turn from the rationale for the Farm Prod- 
ucts Exception to address some of the major complaints raised by 
the purchasers of farm products. First and foremost is the so-called 
problem of double jeopardy, the notion that a buyer is forced to pay 
twice because the farmer failed to apply the proceeds to satisfy the 
lien on the products. 

The intent of our Eissociation is certainly not to belittle the diffi- 
culty faced by a purchaser who must pay twice. However, the prob- 
lem of double payment is certainly avoidable under the present fi- 
nancing scheme of Article 9, which is enacted in all States, of 
course, but Louisiana. By checking for liens recorded by the lender, 
purchasers of farm products are in a position to protect themselves 
from the possibility of double jeopardy. 

While searching for Uens may entail some effort on the part of 
buyers, it is certainly not any more burdensome than the task 
faced by creditors when creating the liens in the first place. In ad- 
dition, as will be discussed in a moment, many States, through re- 
cently enacted legislation, are moving to decrease the burden on 
purchasers by making it easier to dwcover the existence of out- 
standing liens. 

As this committee is aware, the area of secured lending is a 
matter which has been traditionally left to the States. The enact- 
ment of Eu-ticle 9 of the UCC in 49 States illustrates the commits 
ment by the States to stay abreast of the changes in this technical 
area of the law. 

Moreover, the legislative activities in a number of r^ons of the 
country during 1983 demonstrates that the States have a firm grip 
on the situation facing the buyers of farm products. In aH, some 16 
States enacted legislation which in some way addressed the com- 
plaints made by the buyers. 

The various responses include centralized filii^ of liens, 24-hour 
access to filing information, certification by the seller to the buyer 
r^iarding the existence of Uens and various other techniques few 
protecting buyers. Of the 16 States which have considered the 
issue, only Tennessee has responded in the manner proposed by 
these bills. 

The American Bankers Association opposes any efibrt to elimi- 
nate the lender's ability to rely on perfected agricultural liens to 
enforce debt obligations. The removal of this protection, as pro- 
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posed in H.R. 8296, would have the effect of substantially reducing 
the willingness of creditors to lend to farmers. In order to attain 
the same level of protection against default which is provided by 
the Farm Products Exception, lenders would be forced to seek more 
collateral for their loans or to lend only to those farmers who qual- 
ify for unsecured loans. 

In either case, the cost of credit would increase while the overall 
amount of available fEum credit would be reduced. These bills, 
while granting purchasers of farm products protection, would 
punish a great number of lenders and honest farmers for the acts 
of the few unscrupulous agricultural borrowers who do not pay 
their loans. 

In summary, I would like to state that the American Bankers As- 
sociation understands that the growing and rapidly changing metr- 
ketplace for ^ricultural products, goods, has created complexities 
for both lenders, in knowii^ the purchasers of the buyer's prod- 
ucts, and buyers, in discovering the existence of recorded liens. 

While this situation may call for some technical adjustments, it 
certainly does not justify rearranging the traditional relationship 
between Eigricultural lenders and the purchasers of farm producte 
which would result from the enactment of this sweeping Federal 
legislation. 

Again, Mr. Chairman, we appreciate this opportunity and we 
will stand to answer questions at the appropriate time. Thank you. 

Mr. Hahkin. Thank you very much, Mr. Greer. 

Next, I would hke to call on Dr. Ralph Rohner, representing the 
American Meat Institute. Dr. Rohner, I have a copy of your testi- 
mony. Again, please proceed. 

STATEMENT OF RALPH J. ROHNER, PROFESSOR OF LAW, COLUM- 
BUS SCHOOL OF LAW, CATHOLIC UNIVERSITY, ON BEHALF OF 
THE AMERICAN MEAT INSTITUTE 

Mr. Rohner. Thank you, Mr. Chairman. 

For the record, I am Ralph Rohner. I am a professor of law at 
the Catholic University of America Law School here in Washington 
where I have been teaching commercial law courses for some 20 



statement. First of all, the Americem Meat Institute, of course, ap- 
preciates the opportunity to testily today and appreciates your and 
the subcommittee's pursuit of solutions to the problems for agricul- 
tureil products buyers. 

We wholeheartedly supjxjrt the approach represented by the 
chairman's bills and also by the approach of the bill pending in the 
Senate to resolve the difficulties confronting farm products buyers 
essentially by abolishing or abrogating the Farm Products Excep- 
tion in the Uniform Commercial Code. 

If I might, in fact, sort of incorporate the entire November hesu-- 
ing by reference into our discussion today, I think that hearing, 
Mr. Chairman, makes a devastating case for the need for legisla- 
tion such as you have proposed. I won't repeat all the arguments 
and concerns generated by those hearings, but in brief summary, 
the present rule in section 9-307 of the Uniform Commercial Code 
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that excepts farm products from protections otherwise accorded to 
buyers in the ordinary course of business is, in fact, anomalous in 
the current state of commercial law. 

Despite some suggestions from other witnesses this morning, I 
don't understand that it has ever had a clear historical justifica- 
tion. As circumstances change, then, Mr. Chairman, it seems to me 
there is little or no reason for the Congress to hesitate changing a 
rule of law that cannot any longer be justified. 

The dilemma confronting farm products buyers is overwhelming 
and is presented well in the November testimony. They are, in fact, 
effectively powerless to determine at the point of sale and within 
the timeframes imposed on them by Federal law, particularly the 
Packers and Stockyards Act, they are powerless to determine with 
any reliability the existence of outstanding liens or security inter- 
ests. They can't check every county office that may be involved, or 
even every central State omce, if that is the system in place. They 
are left, in a sense, to rely on the information they can gather from 
the producer/seller. 

The effect of the current state of the law is, of course, to make 
not only the immediate purchasers of farm products, particuleirly 
livestock, but all subsequent purchasers in the chain of distribution 
involuntary guarantors of the producer debtor's obligation to the fi- 
nancii^ institution. That is a state of affairs, Mr. Chairman, we 
submit is simply fundamentally unfeiir. 

Lastly, one of the witnesses in the November hearing pointedly 
suggested to the committee — I think accurately — that the burden 
of t^e kinds of losses in the millions of dollars that are being vis- 
ited upon buyers of farm products may threaten the continued ex- 
istence of some of those buyers, as they are losses against which 
they are powerless to protect themselves. 

I would like to turn my attention, though, briefly, Mr. Chairman, 
to the arguments that I understand the lenders and financing insti- 
tutions make and rely on to justify continuation of the rule. Let me 
preface my comments here briefly by suggesting that we would 
submit that the record from November is so strong against continu- 
ation of the Farm Products Exception that, if you will, the burden 
is on the lending institution, to the lending industry, to demon- 
strate justification for its continuance, and we find that the record 
in the November hearing is simply utterly inadequate to support 
any such case. 

One of the arguments made is that farm products flntmcing and 
the farm markets are so unique as to justify historically and cur- 
rently the Farm Products Exception. We disagree and simply do 
not see that the kind of fundamental difference between farm prod- 
ucts financing and farm products purchasing than exists in any 
other commercial inventory market. In fact, Mr. Chairman, you 
raised this earlier this morning, the comparison with the hardware 
store selling its hammers or other items of inventory to customers. 

Mr. Greer made reference to the typical operation of section 9- 
307 in the case of sales by retailers to consumers. Yes, there is no 
doubt that is how section 9-307, in the commercial inventory con- 
text, would operate. But let me suggest that it would also operate 
when the hardware store, in your example, purchases its stock erf 
inventory from the wholesaler or manufacturer. 
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Those are not isolated, incidental sales to unknown WEilk-in cus- 
tomers, biit rather a structured market and rather substantial 
amounts of purchase also in those cases, the buyer, the hardware 
store, as buyer of its inventory, nonfarm products inventory, would 
likewise be protected by the farm products rule — excuse me, by the 
bona fide purchaser, by the ordinary-course-of-business rule in sec- 
tion 9-307. 

It seems to me, Mr, Chairman, that is the correct analogy. What 
is unique about the feu'm products market compared to that exam- 
ple of the retail hardware store purchasing its inventory. Yet, the 
argument is made that in one case, the lender deserves the protec- 
tion of the Farm Products Ebiception, whereas in the other, it does 
not. 

There is reference, also, Mr. Chairman, to the advantages that 
purchasers enjoy in protecting themselves, and in some way, assist- 
ing Uie lender in the collection of its loan. I submit, Mr. Chairman, 
those advantages disappear when one considers the actual context 
of point-of-sale transactions in which those sales, of course, are con- 
summated quickly, often for cash, under the burden, particularly, 
of the Packers and Stockyards rule. The burden of trying to search 
out existing public record information about security interests and 
liens is simply impossible for buyers to comply with. 

A third argument that the lending industry makes is that of the 
effects on cmt and availability were the Farm Products Exception 
to be abolished. fVankly, Mr. Chairman, we suggest that that is a 
boogie man argument. 

The California experience tends to refute it. We have seen noth- 
ing else in the record that suggests that such impact on cost or 
availability would occur. Indeed, if one is forced to speculate, one 
can speculate that adjustments in the administration of loans and 
the monitoring of producers by lending institutions could at least 
eliminate any additional losses, if not reduce losses further. 

The final point, of course, is that of preemption, that is, whether 
there is justification for the Congress to intervene at this point and 
preempt, not only section 9-307, but the various other State initia- 
tives that have been undertaken. Frankly, again, Mr. Chmrman, 
we think it is rather disingenuous to argue that a problem that 
arises from a uniform provision of the Uniform Commercial Code 
ou^ht to be resolved by nonuniform State funendments or enact- 
ments. 

What emerges is — at least potentially — chaotic uncertainty about 
the state of the law. For all these reasons, Mr. Chairman, we agedn 
clearhr support your bill, the other bills that are pending, both in 
the House and in the Senate, and we urge the subcommittee to go 
forward with them. 

Let me add that we certainly agree — or certainly are heart- 
ened — that the Farmers Home Administration sees some justifica- 
tion now for a study. We are concerned, however, that the study 
may simply be a device to postpone, perhaps forever, confrontation 
of me real issue presented by your bill and in these hearings. We 
certainly have no absolute objection to the maintenance of a study. 
We would be concerned, I think as you were, about the auspices 
under which that study is conducted. We m^ht almost be facetious 
and surest that the committee might — the subcommittee might 
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reread our statement from the November hearings and consider it 
its study. We would, however, in whatever way possible, be more 
than willing to contribute to such a study were it thought neces- 
sary. 

Let me end by simply repeating from our written submission two 
excerpts from the November hearings that to us capture the entire 
essence of the debate. 

One depicts, I think, the essence of the Farm Products Exception 
in operation. A witness testified that a lender had called and said — 
called a buyer, a purchaser of livestock — and said, "We are going 
to pursue our lien against you as purchasers of the livestock, even 
though," said the lender, "we have recourse rights, obviously, 
against the producer of that livestock and against a cosigner." The 
question was put to the lender, "Why don't you pursue, why don't 
you go after ^e producer or the cosigner?" The reply was, "Well, 
no, sir, we are not going to do that because, under the law, it is 
easier to come after you, the purchaser." 

That is the Farm Products Exception. It is simply easier for the 
lender to pursue an available third-party purchaser. 

The counterpoint is the suggestion from a livestock piu'chaser, 
who has suggested to the committee that the meat industry is 
having enough trouble staying alive today without laboring under 
the contingent liability of the national farm debt. We suggest there 
is some wisdom in that observation, Mr. Chairman, and we applaud 
the efforts of the subcommittee to move this legislation. 

I would be more than happy to answer any questions. 

[The prepared statement of Mr. Rohner appears at the conclu- 
sion of the hearing.] 

Mr. Harkin. Thank you very much, Dr. Rohner. 

The last witness I would like to call is Mr. Steven Diamond, from 
Chicago, representing the National Commercial Finance Associa- 
tion. 

STATEMENT OF STEPHEN C. DIAMOND, CHAIRMAN OF THE 
BOARD, NATIONAL COMMERCIAL FINANCE ASSOCIATION 

Mr. Diamond. Thank you, Mr. Chairman. 

The National Commercial Finance Association represents ap- 
proximately 200 lenders on a national and regional basis, primarily 
providing secured credit to smaller and medium-sized businesses. 
Its membership consists of banks and finance companies. 

The trade association totally supports the adoption of H.R. 3296. 

Mr. Harkin. Excuse me, Mr. Diamond, could you tell me a little 
bit more about the National Commercial Finance Association? Tell 
me more about what you do. 

Mr. DiAUOND. Sure. It is a trade association of lenders, secured 
lenders, consisting of banks and finance companies. 

Mr. Harkin. So you do have banks? 

Mr. Diamond. Yes; the majority of our members, in excess of 70 
percent of our members, are banks, and of the lcu*ge8t bfuiks, for 
example, 9 of the 10 largest banks are members and many of the 
r^onal banks are members of the association as well. 

Mr. Harkin. I see. OK. 
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Mr. Diamond. As I indicated, we totally support the adoption of 
H.R. 3296 and, cutting throi^h the chaff, the real issue, as we see 
it, is, if the seller operates in bad faith, and that is the only time 
the issue really arises, who, of two innocent parties, should suffer 
the risk of loss: the lender to the seller, who has extended credit 
and has every intention of being repetid and has the capability of 
monitoring the seller; or a purchaser from the seller, who has no 
intention of extending credit to the seller and is strictly purchasii^ 
goods in the ordinary course of business? 

In every other commercial transaction, the risk falls on the 
lender to the seller, and we would submit that there is no logical 
difference for any distinction in agricultural transactions. 

Thank you. 

[The prepared statement of Mr. Diamond appeeirs at the conclu- 
sion of the hearing.] 

Mr. Harkin. Wait a minute. 

Mr. Diamond. That was a little summary from what I submitted. 
It is not 

Mr. Harkin. I may have just been what is called getting spun in 
the courtroom here. Just a minute now. You represent the Nation- 
al Commercial Fintmce Association and you are supporting the 
bill? 

Mr. Diamond. Yes, sir. 

Mr. Harkin. Do you represent banks? 

Mr. Diamond. Some of our members represent banks. You will 
find that a large number of our clients are in the processing, food 
processing — people who will acquire food from the growers — the 
food products from growers. 

Mr. Harkin. I see. What you are saying basically is that the ad- 
vantage of having a national uniform legislation clearly outweighs 
any disadvantages? 

Mr. Diamond. Absolutely. 

Mr. Harkin. Maybe I will start my questioning with you, then. 
This is very interesting. 

Now, you are a national association? 

Mr. Diamond. Yes, sir. 

Mr. Harkin. Tell me a little bit more. As a lending Eigency, you 
are asset-based, r^ht? 

Mr. Diamond. We are secured lenders and we extend credit to 
manufacturers and distributors, normally on the collateral of their 
accounts receivables or inventories. Clearly, if a buyer is purchas- 
ing inventory which is under a cloud, that also impacts the validity 
of our lien. 

Mr. Harkin. I see. Have any of your associates and members had 
any problems with the exception to section 9-307, especially what 
Dr. Rohner was talking about? You know, we have this 24-hour 
rule now with cattle. If you purchase cattle, within 24 hours, you 
have to make good on it, and I am just wondering — that has been 
referred to often as a problem because sometimes you can't check 
up and find out the hens that are held. 

Mr. Diamond, Mr. Chairman, I can't give you specific examples. 
I can tell you categorically that our members have had problems. 

Mr. Harkin. Do tmy of your members loan to farmers? 

Mr. Diamond. Few, if any. 
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Mr. Hahkin. But you mostly loan to those who buy those prod- 
ucts? 

Mr. Diamond. That is correct. We are basically commercial lend- 
ers. 

Mr. Harkin. I am just wondering if some of the banks, though, 
in your organization, if they don't also have agricultural loans. 

Mr. Diamond. There is no question about it, that the — within the 
banking community, you have got your i^icultural loans and you 
have got your commercial loans and it is conceivable that there 
might be differences of opinion between those two particular units. 

Mr. Harkin. I see. OK, thank you. 

Let me go back to Mr. Kopperud. In the case of feed manufactur- 
ers and stuff, we have heard comments about that that agriculture 
ia a little different because, rather than buying in bulk and stufT 
like that, they sell different quantitites to unsophisticated buyers. 
But it seems to me that farmers buy a lot of their stuff in bulk, 
don't they? 

Mr. Diamond. Indeed. 

Mr. Harkin. If a farmer were to buy from a feed manufacturer a 
bulk quantity of feed, for example, and the processor of that feed, 
the feed manufacturer, had borrowed money from a commercial 
lender, and they defaulted, could that commercial lender then go 
after the fanner? They couldn't, could they? 

Mr. Diamond. I don t believe so. 

Mr. Harkin. That exception wouldn't fall under the Uniform 
Commercial Code. But if the farmer were to sell a bulk of cattle to 
a purchaser and then defaulted on his loan to the commercial 
lender or whoever it might be, then the commercial lender could go 
after the purchaser of those cattle. 

Mr. Diamond. Indeed. 

Mr. Harkin. The American Peed Manufacturers Association is 
also supporting this legislation. 

Mr. Diamond. Indeed. 

Mr. Harkin. Thank you. 

Mr. Greer, do you have any comments to make on Mr. Dia- 
mond's testimony that the National Commercial Finance Associa- 
tion doesn't see any real problems with this and his view that the 
benefits would far outweigh any of the problems that might arise 
from it? 

Mr. Greer. Mr. Chairman, I am not familiar with his association. 
I would like to ask for a point of clarification. I didn't quite undei^ 
stand the membership of that association and the number of bank- 
ers that are members. 

Mr. Harkin. Counsel just gave me a list— Mr. Diamond, if you 
would like to respond to that 

Mr. Diamond. Sure, Mr. Chairman. 

The trade iissociation consists of approximately 200 members. In 
excess of 140 of those members are banks. Included in the bank 
membership would be, as I indicated, nine of the 10 largest banks 
and a number of regional banks, as well £is some local banks. 

Mr. Harkin. OK. 

Mr. Diamond. But it surely has nowhere near the nimiber of 
members that the ABA has. 
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Mr. Greer. Thank you, Mr. Chairman. I did want to clariiy that. 
I didn't quite get that first. I thought he said 200 and, of course, as 
you are well aware, we are — our association is composed of some 
13,000. 

In addition, I assume — and correct me if I am not r^fht — that the 
association that Mr. Diamond represents is primarily not composed 
of many of the smeill rural banks that make direct loans to farm- 
ers 

Mr. Diamond. That is correct. 

Mr. Greer [continuing]. So we are talking about many similar 
banks and regional banks, but I think we are talking about a great 
deal of difference in 

Mr. Diamond. Right. 

Mr. Greer. We may be comparing apples and oranges in that 
case, so that is my comment. 

Mr. Hakkin. I will have some more questions, but I see my time 
is up. 

Mr. Greer. Thank you. 

Mr. Harkin. I recognize Mr. Skeen. 

Mr. Skeen. No questions at this time, Mr. ChEurman. 

Mr. Harkin. Mr. Penny. 

Mr. Penny. I have no questions. 

Mr. Harkin. I see our distinguished chfiirman of the full commit- 
tee is here. Mr. Chairman, if you have any questions. 

The Chairman. Thank you, Mr. Chairman. I have no questions. I 
just appreciate the fact that you are having a veir timely hearing 
on this very important issue, as relates to agriculture and I com- 
mend you. 

Mr. Harkin. Thank you, Mr. ChairmEm. 

Mr. Greer, let me refer back again to your testimony, eigain, on 
page 2. You said: 

In the normal course of famuog operations, the Farm Products Exception rarely 
cauflca any problemB for the purchaser of agricultural products. It is, therefore, only 
in the small percentage of cases where an unauthorized sale is made and the seller 
fails to pay off its lender that the exception comes into play. 

Well, if I might just ask you, if it is such a small thing, then 
what is the problem in repefding the exception if it is such a small 
thing? 

Mr. Greer. If it is a small thing, what, Mr. Chairmtin? 

Mr. Harkin. On page 2, you say that it rarely causes any prob- 
lems, this exception. You say it is only in a small percent^e of 
cases where an unauthorized sale is made and the seller fails to 
pay off that the exception to section 9-307(1) comes into play. 

My question to you is, if it is so small a percentage, then why 
would the ABA be so concerned about repealing the exception? 

Mr. Greer. Mr. Chairman, that is a good question. I am simply 
pointing out the fact that it is an exception. This is not a wide- 
spread common thing. Most farmers — I think if you will look at the 
lustorical data, there is probably no group that pays any better 
than this group. They are basically good, solid, honeat people 

Mr. Harkin. Farmers. 

Mr. Greer. Farmers. Most of these people, when they sell a prod- 
uct, will come in and pay off a loan, or if they can't, they say, "You 
know, I can't," I am simply s ' " ' 



y saying that we don't need to make this 
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change, a sweeping change, to repeal this as it now stands because 
it is working good as it is. 

Mr. Harkin. Well, if you heard some of the people we had here 
in November, and we may hear some more here later on today, the 
cases are increasing partially because of the 24-hour rule in buyit^ 
livestock. That has caused a lot of these cases. 

Mr. Greer. Yes, sir. I would like to say — and I did mention this, 
I think, a little further on in the testimony — that a few of these 
people that are unscrupulous are causing the primary problem that 
we are facing as far as the whole issue is concerned. 

Mr. Harkin. Yes; I am just saying that you really can't have it 
both ways. I mean, you can't say, "We can t afford to repeal it be- 
cause it is a big problem" — I mean, it would create big problems, 
and then turn around and say, "This is just a small tlung and we 
shouldn't have to worry about it." I mean, you can't have it both 
ways. 

That is alll am saying. 

Mr. Greer. Most of your buyers, I think you will find, in agricul- 
tural commodities, know who they are buying from and already 
have, under the UCC, the ability to check this out. That is the 
point that I think we really need to recognize and go back and take 
a look at. 

Mr. Harkin. I want to ask— a statement that you made that I 
want to ask Dr. Rohner about — Mr. Greer said: 



I just wanted to ask about that. 

Was this historical precedence set and, if so, did that exception 
just continue the prior common law? Do you have any knowledge 
of that? 

Mr. Rohner. Yes, Mr. Chairmfm, and actually our statement in 
November, I think, digs into that in some more detail, but essen- 
tially that is correct, mat section 9-307, when it was being rewrifr% 
ten in the early 1950's as part of the Uniform Commercial Code in 
fact effected generally an expansion or some expansion of the pro- 
tection for buyers in the ordinary course of business. That is, in the 
nonfarm products, commercial inventory area. 

With respect to the farm products portion of it, however, the case 
law, the common law prior to then quite clearly held established es- 
sentifilly the Farm Products Exception rule and that was simply 
maintained. Our best analysis suggests that it was done without 
any particular reason except inertia. That had been the law; it was 
continued, and I think the question fairly before us at this point is 
whether it heis loi^ outlived its usefulness. 

Mr. Harkin. OK. 

Mr. Greer, again — I would just point out again on your testimony 
where you said: 



But again, as I just observed with Mr. Kopperud, sometimes a 
farmer buys in bulk and yet the bank cannot then, if the wholesal- 
er or the manufacturer of that feed defaults, they can't then go 
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after the farmer. Or, for example, a farmer buys a tractor, which is 
a pretty good-sized bulk sale, and the implement dealer went 
under, you can't go after the farmer. So sometimes those sales are 
smEill; I understand. When you buy a hammer from a hardware 
store — my example I used — is a small numerous transaction, but 
when a farmer buys a tractor or a big purchase like that, that can't 
be considered small or numerous and still there is no exception 
under the UCC. 

Mr. Greer. Mr. Chairmfin, could I just respond to that? 

Mr. Harkin. Yes, pleeise. 

Mr. Greer. I don't think you will Und the average farmer, in the 
course of doing business, buying fertilizer from a dealer for his crop 
and so forth, and going in and trying to check out — I don't think he 
has this same awareness to check this out and see if there is a lien 
or what may be that the dealer may have. Whereas, in comparison, 
most of your purchasers, your grain dealers or whoever it may be, 
buying wheat or corn from a farmer, know that farmer. He is deal- 
ing with few people. He knows the procedures. He is, most of the 
time, a very astute businessman and knows^and has at his dispos- 
al a way to check this out on the seller to see. 

I don t think it is quite a good comparison to reverse that end of 
the situation find make that comparison. 

Mr. Harkin. Let me ask another question of both Mr. Rohner — 
Mr. Greer, maybe even all of you. Several States have amended the 
Uniform Commercial Code provisions to address this Farm Prod- 
ucts Exception. Apparently the various State approaches have 
ranged from total elimination of the exemption — I guess that 
woiild be Cahfomia — to rather elaborate central filing or notifica- 
tion systems. Do you think that this proliferation of nonuniform 
approaches is extremely complicated, burdensome and confusing to 
interstate buyers and, in fact, could create more problems than it 
solves? 

How do lenders find third-party farm products purchasers keep 
track of all the different State requirements that might affect their 
businesses? Again, under the Uniform Commercial Code, what we 
tried to do was make a uniform system. My question is, if we do 
nothing; if we sit here and do nothing, we are already seeii^ an 
explosion of different State approaches to this. We might wind up 
2, 3 years down the line with 16, 20 diiferent State provisions deal- 
ing with this. 

I think there would just be mass confusion. My question is: Don't 
you think this is going to be more burdensome, more cumbersome 
upon the lending institutions than just us taking action to incorpo- 
rate agriculture in with the rest of section 9-307? 

I will just ask Mr. Greer that and then I will go on to Mr. 
Rohner. 

Mr. Greer. Thank you, Mr. Chairman. 

In the whole of what we have discussed — and this is not to sound 
contradictory, but we will go on and try to answer the question you 
have asked. Indeed, different States, perhaps, have— California 
may be an example. It is a very highly integrated agricultureil 
Stat« — I guess the most in the nation of the world. I understand 
that if California were taken as a nation, it would be the tenth 
largest agriculture-producing country in the world if it was taken 
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as a country. A lot of that production of grapes, vegetables, and so 
forth, as I am told, is on the direct-contract basis, more bo than in 
other States. 

Mr. Harxin. What about Tennessee? Tennessee made some 
changes. 

Mr. GsEER. I am not familiar with the sericulture in Tennessee, 
Mr. Chairman, hut at any rate. States, we will say, perhaps have 
some differences in their needs along these lines. 

On the other hand, you have commissioners or overseers of the 
Uniform Commercial Code and if this thing gets out of kilter too 
bad, I am sure that they will act tmd use their responsibilities to do 
what is necessary to do this and make changes or corrections. 

Mr. Harkin. Let me ask the same question of Dr. Rohner. About 
this explosion of different Stat«8 trying to solve their own internal 
problems on this. I understand that Tennessee and some other 
States have addressed this problem recently. 

Mr. Rohner. Mr. Chairman, I think our answer, if I can remem- 
ber how the question waa phrased, is, yes, absolutely. That is, as- 
suming that your question was: 

Don't these various State approaches, all going in somewhat different directions, 
create, at least in the long run. immense complications, not only for producers and 
buyers, but also even for lenders. 

I think with that proposition, we wholeheeuiedly agree. It is for 
that reason, I think, that we strongly support a preemptive Federal 
rule. Some of the — I think you mentioned at least two distinct ap- 
proaches that are being used in the State. One is to emphasize cen- 
tral State filing as opposed generally to countywide filing. In a the- 
oretical sense, that helps because instead of having to search in 50 
individual county courthouses, now a buyer might only have to 
make a single search in the State capitol. 

But think of the real-world logistics involved there. What hap- 
pens to the state of those records when they are unloaded from 50 
county courthouses into an ofHce in the State capitol. In ^hat 
order, in what state of accessibility are they? If the State capitol 
happens to be 400 miles away from the point of sale and the trans- 
action, that central State filing doesn't particularly do the purchas- 
er any good. 

Theoretically, we might have or envision a system in which UCC 
filings are all computerized nationwide; they are absolutely accu- 
rate without any question of — or any room for doubt. The trouble 
is, there is no such system and there won't be probably in our life- 
times and short of that, reliance on UCC filings simply can only 
get worse as a response to the buyer's problems. 

Some of the other State techniques — and again, they vary so 
much, it is hard to generalize it^let me just simply call the com- 
mittee's attention to a comment made by a witness in November, 
talking about a State — I think like Tennessee — that relies on a cei^ 
tification by the producer to the buyer. 

This producer said — excuse me, this purchaser said, "As far as 
certificates go, it is just piled-up paper.' I think his comment was 
to the effect that he just gets inundated from the various suppliers 
and producers with paper whose accuracy and integrity is com- 
pletely uncertain. 
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Mr. Habkin. Mr. Kopperud, do you have any comments. 

Mr. Kopperud. As far as uniformity goes, if you look at the ap- 
proaches the States have taken, the simple fact is that California is 
on one end of the spectrum, and, for instance, Colorado is on the 
other. California has removed it completely; Colorado has been — at 
least from the agricultural standpoint — unsuccessful in even get> 
ting a bill introduced. 

The States — for AFMA members, our multi-State members, most 
of them are now looking at least 16 different States in which there 
has some action been taken. Further aggravating that situation is 
that some of those States who may have taken action in the last 2 
years are now going hack in again to re-amend what they already 
amended. 

Oklahoma is eui example of this. They are trying to take in the 
livestock marketing organizations into their law. 

As to the alternatives that are offered, the two most popular 
being prenotice or centred filing, as Professor Rohner said, the 
mechzinism for central filing in an effective manner doesn't exist 
yet. When it does, we will then break down into who will pay for it. 
The essence of central filing ia that the lenders will file, remove 
and make sure that all filings are 100 percent accurate and timely. 

Then there is the simplistic problem of how many phone lines do 
you need to get all of the buyers in that State direct immediate 
access to that system? On prenotice, it is a wonderful concept, but 
it breaks down without very stiff criminal penalties to back it up. 
As far aa we are aware, Illinois is the only State that has gone so 
far in its effort that they have put a class 3 felony on their preno- 
tice law. Now, it is a matter of uniformity. 

Mr. Habkin. Mr. Diamond, did you have any further comments? 

Mr. Diamond. Just one, Mr. Chairman. When I started in se- 
cured lending, there was no Uniform Commercial Code. The laws 
of every State were different and it was very difEicult to be a se- 
cured lender because a New York trfmsaction was different from a 
Pennsylvania transaction. As a result, secured lending had a very, 
very, low visibility at that time. It was only after the adoption of 
the Uniform Commercial Code that it picked up. 

My feeling is that if we move away from a Uniform Commercial 
Code in the agricultural area and move toward disunity, that that 
might be a b^ger constraint on lending than any of the other fac- 
tors that have been mentioned. I am not sure, but I think that 
could be a constraint. 

I would be very concerned for a buyer in Kansas bujring from a 
farmer in Nebraska who had — where there were different laira and 
which law would apply and who knows? I would think it would be 
an issue. 

Mr. Habkin. OK, thank you. 

I have about 5 minutes. I am going to recess the subcommittee. I 
will be back and we will pick up in about 6 minutes. I have no fur- 
ther questions of this panel. Thank you very much, and we will call 
the next panel as soon as I get back. 

niecess taken.] 

Mr. Harkin. The subcommittee will resume its sitting. 

I would like to call the second panel to stand. Mr. Tom Olson of 
Lisco, NE, representing the Independent Bankers Association; and 
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Dennis Casey of Kansas City, representing the Livestock Marketing 
Association; Mr. Paul Sacia, National Farmers Union; Mr. William 
Brandt, Nebraska Bankers Association of Lincoln, NE. 

Again, gentlemen, thank you very much for appearing before the 
subcommittee on this very important piece of legislation. We will 
proceed with this panel as we did the last. I will just call you in the 
order that I mentioned your names. We have a copy of all of your 
testimony. So, if you would care to just sort of psiraphrase or to 
comment on it, I would appreciate it. 

Mr. Tom Olson, I would recognize you first. You look familiar; I 
just saw you a couple of weeks ago. 

Mr. Olson. Yes, in Indianola, lA. 

Mr. Harkin. In Indianola, that is right, on another issue. 

Mr. Olson, again, welcome to the subcommittee and please pro- 
ceed. 

STATEMENT OF THOMAS H. OLSON, PRESIDENT, LISCO STATE 
BANK, LISCO, NE 

Mr, Olson. Thank you very much, Mr. Chairman, and members 
of the subcommittee. I will shorten my prepared statement, but 
there are certain portions of it that I would like to give as written. 

Again, I eun Thomas Olson. I am chairman of the ruriil ag com- 
mittee of the Independent Bankers Association and 1 am also presi- 
dent of the Lisco State Bank out in Lisco, NE. Again, we, likewise, 
commend you for holding these hearings ^ain on the problems of 
enforcing liens on farm products. This information and the collec- 
tion and sharing of the information is very important at, I think, a 
very critical time. 

As I mentioned to you, Chmrman Harkin, we did have a meeting 
of our full committee in Om£iha in June and this is one issue that 
we took up. We think it is extremely important. One of the bank- 
ers on the committee said he thought this is one of the most impoi> 
tant pieces of l^islation facing the banking industry so I agfiin re- 
iterate the importance of it, 

I guess at this point I would like to say that we are opposed to 
enactment of H.R. 3296. Lenders, producers, buyers, and marketers 
all have a vital stake in the practice of secured, coUaterized farm 
lending. Buyers emd commission sales houses play a very important 
role in enforcing liens and preventing the conversion of mortgaged 
assets. We are experiencing problems in many areas with these 
procedures, problems which I think at this time are exaggerated by 
the finemcially stressed condition of many farm and livestock pro- 
ducers today, but to cope with these problems, changes in proce- 
dures are being made in the States to enable lenders and buyers to 
jointly enforce liens more effectively and economically. 

Again, in our judgment, the legislatures of the various States are 
the places to make these changes. There is little evidence of real 
interest in fashioning a preemptive Federal policy which would 
continue the benefits of the present procedures in enforcing liens 
and focus on improving those procedures. 

For instance, emy attempt to establish a nationwide central filing 
system at this time would likely prove very difficult and overbur- 
densome. As already has been mentioned this morning, there fire a 
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number of States that have, in fact, made recent chfuiges in their 
laws. They are looking again at central Uling, a certificate of own- 
ership at point of sale, prior notice to buyers by lenders, strength- 
ened pen^ties against sellers for conversion of mortgage property 
and other practices. 

Some Stetes, even including Nebraska and a number of States, 
have made these changes and Mr. Brandt is here this morning and 
may like to expand a little bit on Nebreiska's situation and the suc- 
cess that we have had. 

I think it is also safe to assume that, as these States are studying 
and reviewing their legislation and even updating it on a second- 
time basis, that because of their studies, they have an opportunity 
to see what other States have done, and as a result of it, I think 
that there is going to be much uniformity promoted by the legisla- 
tures in the various States. 

We certainly recognize, also, that there are problems being en- 
countered by buyers who often find it difficult to secure timely in- 
formation on mortgage status of farm products offered for sfde. Ob- 
viously, that is one of the reasons for your proposed legislation. 
However, lenders are also harmed to the extent that the process of 
checking liens is difficult and inefficient and we are working with 
other groups within the States on constructive changes. 

Despite the problems, the present legal system under UCC sec- 
tion 9-307, has meant that buyers in commissioned sales tend to 
keep in contact with lenders r^arding their purchases of farm 
products and ways to enable commerce in farm products to be con- 
ducted freely, but also consistently with the enforcement of liens in 
the vast majority of sales. 

I might mention at this point that I am very active in produc- 
tion, also. I am involved in a commercial feedlot and I am involved 
in a ranching operation where we sell a lot of cattle in a given 
year. I think that it is safe to say that in our commercial feedlot — 
and I know that NCA apparently may be favoring this legislation, 
but in the feedlot operations, we are able to^the buyers come in 
and the^ know^who the sellers are and, as a feedlot, we assist those 
buyers m knowing whose cattle they are buying find most often the 
feedlot themselves will know the buyer well enough to assist — or 
will know the feeder and the seller well enough to assist that 
buyer. 

So I think that — and even as we sell cattle on the ranch, these 
people are quite sophisticated. They have an opportunity to check 
and see if there are liens in existence. 

In view of the special importance of soundly coUaterized credits 
in the flnemcing of agriculture, unlike, again, fixed-location assets 
such as houses, limd and other buildings, farm products are mobile, 
and I think they are impossible for the lender to make subject to 
continuous observation. 

For these reasons, UCC section 9-307 enlists the buyer in helping 
to ix)lice the disposition of mortgaged farm products where the se- 
curity is perfected and filed. This is a system to which tens of bil- 
lions of dollars of production financing is extended to agriculture 
E reducers annually. It has been pointed out that buyers and mar- 
eters of farm products can ill afford to pay twice for the same 
products. 
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Likewise, however, the lender can ill afford to have collateral 
converted at this time when cash flow and other farm income is 
often inadequate to repay debt owed to the lender. As indicated, 
the active involvement of buyers and marketers under the UCC is 
very important in enforcing farm credit liens. 

With reference ^ain to the committee meeting which I appeared 
before in Iowa just recently — and certainly, there is not a need to 
expand on this except to say that these are very, very difficult 
times in agriculture lending. I know that we heard some of the 
horror stories in Iowa. Yes, we have them in Nebraska, but overall, 
I think that this is a most serious time ever faced by lenders, as 
well as producers, in many of the troubled States. 

I could talk at some length about the beinks, the diiliculty that 
they are having, not only with the loEin losses that we are experi- 
encing at this time, and even certainly more bank failures, but I 
think that it must be rect^nized that the timeliness of this l^isla- 
tion, I think, is not in the best interest of either the producer or 
the lender. 

I would like to just cover one more area tuid that is related — and 
has not been brought up this morning, Mr. Chairman — that is with 
reference to the classiiication of loans. Our association has had 
much correspondence with the FDIC, Mr. Isaac, as well as the 
Comptroller's Office and with the Fed and also, of course, with our 
various State examiners. We have seen, obviously, in these times, 
an increeise in the cliissiflcation of loans. 

I would like to just quote, if I could, from a letter that the Comp- 
troller's Office, Mr. Conover, wrote to our association. I quote: 

Sound banking practice preciudea undue reliance on gecondary sources of repay- 
ment, Huch as collateral, to liquidate debt. The support provided by collateral, how- 
ever, strengthens a credit; and, the quality and marketability of the collateral are 
factors that are considered in the valuation of the credit . . . While we continue to 
uphold traditional credit standards, examiners support well reasoned work-out 



We could not make this case for greater reliance On loan security 
as a basis on which to buy time for workout plans on farm loans iS 
the buyer's role in policing loan security at the point of sale under 
the UCC was undermined or removed. 

In sum, we believe that we must maintain an improved practical- 
ity of the procedures under UCC section 9-307 by working through 
the legislatures of the States, which have the primary jurisdiction 
over the areas of law and practice which are involved. 

Again, this is a shortened statement, but I will be available, obvi- 
ously, for questions. 

Thank you. 

[The prepared statement of Mr. Olson appears at the conclusicHi 
of the hearing.] 

Mr. Harkin- Thank you very much, Mr. Olson. 

Next, I would like to call Mr. Dennis Casey of Kansas City, rep- 
resenting the Livestock Marketing Association. Mr. Casey, welcome 
again to the subcommittee emd please proceed. 
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STATEMENT OF DENNIS D. CASEY, ASSOCIATE MANAGER, GOV- 
ERNMENT AND INDUSTRY AFFAIRS, LIVESTOCK MARKETING 
ASSOCIATION 

Mr. Casey. Thank you, Mr. Chairman. 

Mr. Chairman, members of the Bubcommittee, my name is 
Dennis Casey. On behalf of the members of Livestock Marketing 
Association, I thank the chairman for not only the opportunity to 
speak to the issue of mortgaged farm products, but for the step 
which this hearing represents in the pn^ression toward a legisla- 
tive solution to a problem plaguing many elements of agriculture. 

The problem arises as a result of the Uniform Commercial Code's 
treatment of agricultural products in a mfinner different from 
other products. There may have been at some time some intelli^nt 
basis for some reasoning, although I ciin't think of it, and certamly, 
there is no sound reason to continue in the same way. 

The burden placed upon livestock marketing businesses by anti- 
quated laws is inequitable. Livestock selling agents EUid buyers are 
becoming increasingly concerned as lenders' relifuice on collection 
of debts from third parties continually expands. 

Livestock Marketing Association applauds those State l^psla- 
tures which have, or are in the process of, correcting the UCC by 
legislating amendments. To a large extent, those efforts have fo- 
cused attention on a subject that was little understood. However, 
the consideration that the issue is receiving in the U.S. Congress is 
of even greater importance because the best solution is Federail leg- 
islation. 

First, since marketing of livestock euid other farm products is 
very much interstate commerce, the complication of the similar 
State laws governing liens and payments is readily apparent 
Second, le^lation on the national level will ensure the inclusion 
of Farmers Home Administration. It is important to note that 
FmHA, although not the only lender extracting second pajonents 
from marketing businesses, is the primary cause of fear, frustra- 
tion, and financieil loss for the industry represented by LMA. 

A variety of reasons may have contributed to this situation: high- 
risk loans; a troubled farm economy; personnel needs and lending 
practices which, of late, border on charity. Livestock Marketing As- 
sociation recognizes the need of Gtovernment to eissist farmers and 
ranchers through lending programs and economic times may dic- 
tate easy access to funds, but to then ask a marketing business to 
"tail up" the lender by paying a second time for livestock is 
absurd. 

Mr. Chairman and members of the subcommittee, livestock mar- 
keting in the United States is a complex business. The overriding 
concern of the industry is the need to move the product efficiently, 
quickly, and safely. Add to that the payment provisions of regula- 
tions whereby every dealer, packer, commission firm, and auction 
market must make payment before the close of the following busi- 
ness day and it becomes clear that livestock marketing is a fast- 
paced business. 

In spite of this, or perhaps because of it, livestock marketing is a 
highly competitive industry, not only judged by the number of 
choices of businesses a producer has when making marketing deci- 
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sions, but the variety of ways in which livestock can be sold. The 
order buyer at the ranch, the packer buyer at the farm or feedlot, 
the commission firms on the stockyard; and the auction markets 
which are located throughout the country provide producers many 
marketing alternativeB. 

Some of these businesses are not buyers in the strict sense of the 
word, but are marketing agents. In fact, a very strong case can be 
made that livestock auction markets need relief from the mort- 
ge^ed livestock issue to an even greater extent than buyers. For, 
after all, the livestock selling agent does not take ownership of the 
livestock he merchandises. 

Auction markets and commission firms are commonly referred to 
as buyers, and, we believe, were intended to be covered by all three 
bills which have been introduced in this session of Congress, in- 
cluding H.R. 3296 and H.R. 3297. 

In order to assure that intent, however, we suggest that if H.R. 
3296 becomes the legislative vehicle, that the bill be amended by 
adding the following language: 

A commission merchant or selling agent who sells farm products for others shall 
not be liable to the holder of the security interest in such farm products, even 
though the security interest is perfected and even though the commission merchant 
or selling agent knows of its existence if the sale is made in the ordinary course of 
business. 

Or, if in the opinion of the committee, the same purpose could be 
served by similar langu^e in a committee report, that certainly 
would relieve the concerns of Livestock Marketing Association. 

The livestock marketing industry is firmly convinced that the 
growing problems connected with the sale of mortgaged farm prod- 
ucts can best be addressed by the Congress of the United States. 
Although Livestock Marketing Association does support H.R. 3297, 
which amends the Packers and Stockyards Act, we are fully awau^ 
that the problems eissociated with agricultural mortgages go 
beyond livestock and include many farm products. Therefore, Live- 
stock Marketing Association is in mil support of broader legislation 
which would include the clariHcation that is proposed in this state- 
ment. 

As has been stated to this committee on another occasion, LMA 
stands ready to assist and cooperate with the committee as you 
move toward the correction of an unfair situation. 

Thank you very much, Mr. Chairman. 

Mr. Harkin. Thank you very much, Mr, Casey. 

Next, I would recognize Mr. Sacia, representii^ the National 
Farmers Union. 

STATEMENT OF PAUL R. SACIA, ASSISTANT DIRECTOR, 
LEGISLATIVE SERVICES, NATIONAL FARMERS UNION 

Mr. Sacia. Thank you, Mr. Chairman. I will be very brief. 

We are here to support H.R. 3296. We are not in the position to 
accurately measure the number and severity of problems arisii^ 
between farmers and their buyers. It just isn't the first impulse of 
a farmer to, when he goes amuck, to report his transgression to the 
nearest farm organization, but there are organizations here today 
that represent buyers that we believe have built a strong argument 
and a strong case that they are getting hurt and hurt severely. 
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It is not simply an issue of fairness, for frankly, it is not in our 
self-interest when they are being economically damaged. I think we 
would all agree today that the vast majority of farmers are highly 
ethical. There is a small group that are causing some serious prob- 
lems and this, again, has been documented by some of the other 
organizations. 

This is causing unnecessary strain in our relationship with our 
buyers and it is causing some costs to be incurred by the farmer 
himself. For instance, in the production of meat, milk and eggs, 
over 50 percent of the cost of producing those items is through feed 
grain costs. The cost of investigating whether a commodity is lien- 
free often results in gimmicks being used by the buyer, almost out 
of necessity, so you see the use of joint checks or delayed payments, 
all of which can act as a deterrent to business. 

USDA now opposes H.R. 3296 because they can support, as they 
say, one group to the detriment and exclusion of another group. 
We believe the buyer does not belong in this equation at all. We 
believe that the lending business is the exclusive concern of the 
lender and the borrower. 

Finally, we urge that the fairness factor, which is applied so well 
in H.R. 3296, be taken a step further as well. We agree with Mr, 
Casey and language that will be offered by the American Farm 
Bureau Federation as well, which will afford the same sort of pro- 
tection to commission merchants and selling agents. 

We thank you very much for your time and concern on this 
issue. 

[The prepared statement of Mr. Sacia appears at the conclusion 
of the hearing.] 

Mr. Harkin. Thank you, Mr. Sacia. 

Next, I recognize Mr. Brandt, Mr. William Brandt, Nebraska 
Bankers Association. 

STATEMENT OF WILLIAM B. BRANDT. GENERAL COUNSEL, 
NEBRASKA BANKERS ASSOCIATION 

Mr. Brandt. Mr. Chairman and members of the subcommittee, 
my name is William B. Brandt and I appear today as general coun- 
sel of the Nebraska Bankers Association, a trade association repre- 
senting 459 of the 463 commercial banks in Nebraska. I think as 
additional disclosure, I would say that I have interest in two small 
eastern Nebraska banks. I also have farming and ranching inter- 
ests in that area. 

As you are aware, Mr. Chairman, Nebraska is a highly agricul- 
tural livestock-intensive State and is suffering severe stress as the 
result of the recent economic recession, compounded by additional 
losses due to drought and flood. 

I speak in opposition to H.R. 3296, H.R. 3297, and any other Fed- 
eral preemption of the Uniform Commercial Code, Section 9-307, 
Farm Products Exception, sometimes referred to as the "double 
jeopardy" provision of the Code. 

At this critical time in the lives of many Nebraska and other 
farmers, we must be very careful so that in the guise of providing 
an easier way for some members of our society to transact business 
or to provide an economic benefit to other businessmen that we do 
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not inadvertently destroy the basis upon which most farm credit is 
today predicated. 

Let me say very clearly, there is no such thing as double jeop- 
ardy under section 9-307 of the Uniform Commercieil Code, which 
has been the law, subject to a few recent exceptions, of all but one 
State for many years. As a matter of fact, the Code simply restates 
the law in regard to the purchase of farm products that nas existed 
for many years prior to the Uniform Commercial Code in most 
States as a common law. 

Back to double jeopardy. All one has to do for maximum protec- 
tion in the purchase of farm products is to check under the notice 
provision of the Uniform Commercial Code in a similar manner as 
every lender must do to perfect a lien priority in the first place. 
One of the basic tenets of a Uniform Commercial Code lien is 
notice to the world, which is commonly referred to as the perfec- 
tion, which, when coupled with the agreement of the borrower in 
writing that a lien will attach provides a perfected lien that estab- 
lishes a priority upon which the world can rely. 

No one who has bothered to check properly in the normal course 
of business, absent fraud, has ever lost a dime, and this includes 
the great majority of the purchasers of farm products. 

We hear the arguments that buyers of farm products are some- 
how treated differently. Let's examine the facts. As you are aware, 
one of the purposes of the Uniform Commercial Code was to pro- 
vide an economic atmosphere that would allow a maximum of 
credit and a maximum of a free flow of commercial trfuisfictions. 
Prior to the adoption of the Code, there was extreme difficulty with 
liens on inventory, with liens on aifter-acquired property or on 
crops to be grown. 

Exact descriptions were required to keep from having a lien de- 
feated. This applied to everyone: farmers, merchants, and all seg- 
ments of our economy. 

The framers of the Code searched for and found new ways to pro- 
vide security for additional \oans, especially in the area of invento- 
ry liens. In the case of most business inventories, it was necessary 
that protections be established, which was done by providing severe 
sanctions in the event the merchant disposed of all or the greater 
portion of his inventory without complying with the strict creditor 
notification and protection procedures. 

This protection was developed in article 6 of the Code, bulk 
transfers. It was also obvious that it was necessary that a purchas- 
er of a single item of that inventory had to have assursmces that he 
could purchase free of a lien. 

The farmer and buyers of farm products were not treated in this 
manner, notwithstanding that farm products normally have the 
characteristics of an inventory. In fact, the Code calls them inven- 
tory if they leave the possession of the producer and they are not 
sold. 

The framers of the Code left the old rule, the law of many years, 
in place, which only required that a buyer check to see if someone 
else might not have an interest in the farm product. There is a 
vast difference between an individual buying one fan or one refrig- 
erator from a merchant and the grain elevator that buys a farm- 
er's complete or greater part of his inventory. 
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The framers of the Code were given another opportunity to ad- 
dress this issue presented by H.R. 3296 and H.R. 3297 when the 
commissioners on uniform State laws prepared and opposed the 
1972 amendments to the Code which have been adopted by most 
States. 

Again, the specific issue of the buyer of farm products under sec- 
tion 9-307 was considered and rejected as detrimental to lending. 
Let's for the moment discuss purchasers of farm products other 
thfui grain buyers. 

Livestock markets in Nebraska have a fairly favored treatment 
in that they may sell free of the lien so long as they announce the 
name and address of the owner of the livestock prior to the sale. 
Most do not choose to do this and elect, instead, to insure against 
possible loss. Processing markets have an even better opportunity 
to check than most. While I understand that most processors prefer 
to insure, it would seem that the very practice of reviewing the 
livestock in the owner's lot on one or more occasions prior to the 
purchase would afford ample opportunity to check the record prior 
to consummating the purchase. 

The then president of the Nebraska Bankers Association, in 
1982, testified before the agricultural committee of the Nebraska 
Legislature at a hearing concerning a similar proposal at the State 
level. It v/aa his opinion, and very obvious upon examination of the 
facts, that the only protection a lender would have in the event 
this provision became law would be to withhold credit. If lenders 
are not able to secure their loans for seed, fertilizer, fuel, chemi- 
cals, irrigation expenses, and others with the crop that is a result 
of these loans and be able to rely thereon, it follows that the loans 
will not be made. 

There was further testimony that from 5 to 10 percent of the 
farmers, amounting to a withdrawal from the economy of several 
hundred million dollars in Nebraska, would be denied credit, who 
otherwise would be deserving, in order that lenders could adequate- 
ly protect their portfolios. 

This, by the way, would naturally hit hardest the young farmer 
and the farmer who is already having a difficult time, the very 
people to whom most of the effort today is being directed to assist 
in keeping agriculture a viable life form. There are some curable 
problems that have developed with our present notice system, such 
as the lack of fiUng cooperation and providing access to informa- 
tion and a lagtime in filing because of sheer volume. 

The Nebraska Legislature has directed the development of a cen- 
tral indexing system available 24 hours a day and accessible by 
nearly any communication means, including computer access. The 
basic documents would remain on file for inspection much in the 
same manner that has been done for years. 

This is a workable solution as, if we are to survive in our rural 
environment, we all must become more sophisticated and be will- 
ing to enter into the 21st century together with each bearing a 
share of the responsibility of making this society work. 

This is (Aviousiy a local issue which would be best solved 
through State-by-State attention and it necessarily follows that 
H.R 3296 and H.R. 3297 should pr<^n%ss no further. 
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I thank you for this opportunity to address this subcommittee. I 
will be pleased to attempt to answer any questions you might have. 

Mr. Harkin. Thank you very much, Mr. Brandt. 

Thank you all for your testimonies. 

Mr. Olson, again I would ask you basically the same question 
that I asked Mr. Greer. In his testimony, find also in yours, on your 
page 4, you talked about the problem, but as Mr. Greer said, it was 
a small problem. This doesn't happen that often. So if it is a small 
thing and it doesn't happen that often that banks, lending institu- 
tions actually have to pursue the purchaser of a farm commodity 
in the course of doing business, then what is wrong with changing 
it if it is a small problem? 

Mr. Oi^ON. I guess that I think it is a small problem with the 
existing law and, yes, I think that maybe we are seeing more of the 
problem now when you go through a foreclosure and if you had to 
do that, that is the toughest thing. There are a lot of things that a 
person does, and again, under those circumstances, than he would 
do normally. But I feel, Mr. Chairman, that the problems would be 
much more difficult for the banker, again, to follow his security if 
there was no responsibility on behalf of the buyer to check his — 
what he is purchasing. 

So I guess I didn't quite follow Mr. Greer's reasoning there, I re- 
alize that there are not that many cases, hut if that is the situa- 
tion, then why is it necessary to change the law? 

Mr. Harkin. All right; then, ^ain, let's pursue that. According 
to testimony presented before this subcommittee at our hearing in 
November, lenders do not take into consideration the existence of 
the so-called Farm Products Exception when making a loEin. In 
other words, a legitimate commercial lender assesses the creditwor- 
thiness of the borrower and the collateral, makes a loan on that 
basis without factoring in the possibility of bringing a claim 
against some innocent third party if the borrower defaults on the 
loan. That was testimony we received in November. 

Your testimony sort of backs it up. You quoted Comptroller Con- 
over's response when he stated: 

Sound banking practice precludes undue reliance on secondary murcee of repay- 
ment, such as collateral to liquidated debt. 

Then you go on to say it strengthens the credit, but they Cfin't 
rely on it. Well, if that is the case, then how would the elimination 
of the Farm Products Exception affect the availability of credit if it 
is never considered in making the loan? Or is it considered in 
making the loan? 

Mr. Olson. I think that it is considered. I don't know who provid- 
ed that testimony, but let's refer to the statement made by Mr. 
Brandt a moment ago, and that is, with reference to beginning 
farmers and — as well as other farmers who are having some difn- 
culty and maybe you don't want me to refer, at this particular 
time, but I think it is evident that those people are havii^ prob- 
lems. 

As a banker, again, if I was to extend credit, and knowing that I 
would not be in a collaterized position on the commodities that he 
is producing or the livestock that he is raising, I would have to 
take a second look at mfuiy of those lines of credit and I think I 
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would find it more difficult, obviously, to extend credit to those 
people, unless they had a rather substantial financial statement 
and one that I could rely heavily upon. 

Again, the future is always difficult to predict. It certainly hasn't 
been in the last 4 years apparently because of the times we have 
been having here with agriculture, and it has been about that long, 
even the cow/calf operation. So I just feel that I, as a banker, 
would view it differently if 1 was unable to collaterize my loan. 

Mr. Harkin. Then, to bring up the answer to your question, if it 
is a small problem, why change it? It may be, I think, a small prob- 
lem in terms of the lending institutions — in terms of banks and 
other lending institutions that loan to farmers, but it is a large 
problem to many farmers and to many purchasers of farm com- 
modities. In the overall banking system, I think it is a very small 
thing. I think it is something that you like to have anA the Ameri- 
«in Banking Association would like to have. If I was a banker, I 
would like to have it, too. It is a nice little thing to have. That ex- 
emption in there is a nice little deal. 

But I think in the overall scheme of things, for you, it is a very 
small thing, but in terms of those individual farmers who are out 
there that may get burned, it is a very big problem and that is 
what I am concerned about. You see, it could be a small problem to 
one sector of society, but a very large problem to another sector of 
society and I think this is the case here with this Farm Products 
Exception. 

Do you have any comments on that? 

Mr. Olsoh. Only that you mentioned that it was a small thii^. I 
guess when you refer to it as a problem — if you want to refer to it 
£is a small problem, I would like to distinguish. I think it is a very 
important thing and it is a very large thing we do have, bb a 
lender, and again, as I mentioned in my testimony, we need the as- 
sistance of the buyers and I am sorry, Mr. Harkin, I am not sure 
how many losses have been sustained as a result of the Code as it 
is now. I know that we talk a lot about it and I am sure that there 
are losses sustained. 

Mr. Harkin. Well, we had some testimony last November, some 
pretty severe losses. Again, these were individuals — but the loss to 
that individual was substantial. I don't know that if the bank were 
not able to collect that from that individual if that would have 
ruined the bemk, for example. I mean, it would have been a bad 
loan that the bank would nave to write off, but I don't know that 
the impact on the bank would have been as severe as it was on 
that individual purchaser that got stung by that. 

Do you see what I mean? 

Mr. Oi£ON. Yes, I do. 

Mr. Harkin. Now, you say, Mr. Olson, you are involved in some 
feedlot operations in Nebraska. I don't know if you meant you per- 
sonally or the bank you are involved with. 

Mr. OusoN. Personally. 

Mr. Harkin. Personally. Now, again, I would ask you the ques- 
tion now, if you are involved in a feedlot, you buy some bulk feed 
from some feed manufacturer, someplace; you buy it from a local 
mill or elevator or something like that, right? 

Mr. Olson. Yes. 



Digitized byGoOgle 



40 

Mr. Harkin. Buy it in big quantities, I will bet. 

Mr. Olson. Yes. 

Mr. Harkin. Let's say that you buy a big quantity of feed for 
your livestock, for your cattle. You put it out in the bunker out 
there, and then let's say the feed mill went under. Do you believe 
the bank ought to be able to come to you and collect on that? Do 
you think they should be able to? 

Mr. Olson. Probably not. 

Mr. Harkin. Why not? 

Mr. Olson. I can't imagine a feedlot who is buying grain on any 
basis, whether it is from the local elevator or whether it is from 
the individual producer out there — at least this is our practice — 
that we find out who we are buying the grain from and we check 
the records. 

Maybe that doesn't happen in all cases, but I think that is kind 
of what we are coming to. I think it is more of a sophisticated 
system tuid I think that we need to do that. We need to act dili- 
gently to find out about credit today. That is, I think, the approach 
that we have to take. 

Mr. Harkin. But you don't know. I mean, I don't know who you. 
buy your feed from and what else you are involved in, but who 
knows what they may be involved in. We have had banks; we have 
had elevators in Iowa and Nebraska go under unsuspectingly. Ev- 
erything is going along just fine and all of a sudden you find that 
someone has been investing some of the money in the futures 
market and lost or been doing other things, been using the money 
for other purchases, and that may happen. I don't know if it is 
widespread or not, but I will bet you I can find cases of it in this 
country. There are cases in the Midwest, in fact, in Iowa and Ne- 
braska, where sellers of commodities to farmers have gone under 
and left the hank holding the bs^. The bank was not able to go 
after the farmer to satisfy the collateral and you yourself said that 
you don't think they ought to be able to in that case. 

But in the other case, where the farmer sells to someone, and the 
farmer doesn't make good on the collateral, then you should be 
able to go after the purchaser. I guess this is the dichotomy that I 
am trying to work out in this thing. It just doesn't seem to be fair, 
and to make really good sense. 

Now, Mr. Brandt, you mentioned in your testimony about the 
Uniform Commercial Code and you said that when they did i^ 
when they drafted the Uniform Commercial Code, they left in. 
place, basically, what had been done before. They sort of continued 
the procedures that people had been following before in terms c^ 
dealing with agricultural products. Right? 

Mr. Brandt. That is correct. 

Mr. Harkin. Well, if you want to follow that It^c a step ftirther, 
then why even have the Uniform Commercial Code, because we 
could have just not had the Uniform Commercial Code, because 
that was not the experience before that. The experience before that 
is that every jurisdiction had different ways of dealing with com- 
mercial transactions and we developed the Uniform Commercial 
Code. 1 beg to differ with you a little bit as to the purpose of the 
Uniform Commercial Code. Of course, you did say it was one of the 
purposes, to provide an economic atmosphere that would allow a 
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maximum of credit and a maximum of a free flow of commercial 

transactions. 

I believe the purpose really was to provide a uniform basis for 
commercial transactions throughout the 50 States of this Nation bo 
that you wouldn't have these different things from one State to an- 
other State so it would help interstate commerce in this country 
and to provide that uniform basis. 

So, you can't argue, I don't think on the one hand, that we have 
got to keep the agrictilture exemption in there because that is what 
happened before and then say, however, we need a Uniform Com* 
mercial Code because we don't want to continue on like we were 
doing before in commercial transactions. 

Mr. Brandt. Your statement is very logical. The Commissioners 
on Uniform State Laws have addressed this issue on two different 
occasions. Once in the formation of the Code and then once when 
they proposed the amendments that were identified in the so<»lled 
1972 amendments. Most of these amendments were not adapted 
until the late 1970'8 by the States as they came through. I think 
they adopted them in Nebraska in, like, 1978 or 1977, but they did 
ad<u«B8 this particular option at that time and decided to not 
change it. 

Now, unfortunately, the legislative history of the Code in this 
partictilar regard is silent. Now, whether it was because of makeup 
of the committee, I do not know, but I do know that there is very 
little information, either in the beginning as to why it was adopted 
in this manner, or during the 1972 eimendments. 

Mr. Harkin. I think we examin^ this. We looked at it as much 
as we could and Dr. Rohner provided some information to this sub- 
committee last November on the development of it. It just seems 
that what happened was when they developed the Un^orm Com- 
mercial Code and they left this exemption in for agriculture, it was 
because before agriculture had not r^ly been looked upon as com- 
mercial transactions. Farmers dealt with the local bank in their 
area. They sold and bought in their local area. We still had dirt 
roads in most of the country and they didn't transact business 
across State borders. For most purposes, they never tremsacted 
business beyond their county lines, so a farmer would buy and sell 
in just that local area, usually in their own township. 

So I think when the Commercial Code was adopted to provide for 
this uniformity throughout the States, I think there is sort of an 
assumption that, well, agriculture is not involved in that because 
they buy and sell in the local market. But times have changed. 

I have farmers in Iowa now that truck their stuff all the way 
over the Mississippi River and sell it. They don't sell it locally, and 
they may go to Nebraska to buy feeder cattle or Montana. They 
travel aiU over to buy and sell, depending upon where they can get 
the best price. 

Mr. Brandt. I don't disagree with what you are saying, I would 
add that we have some obligation to look and see whether we are 
going to structure our law so that it accommodates the interstate 
buyer, as opposed to the intrastate buyer and operator. Inside the 
given State, we have many, many more transactions that would in- 
volve the code than we would have on an interstate basis, but 
there is even something I feel in what is being proposed in H.R. 
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3296 that is more pervasive and I can best illustrate by an exam- 
ple, and that is that in Iowa and Nebraska, we have a lot of local 
organizations or farmer organizations, farm co-op organizations, 
that operate elevators who are purchasers of grain. 

Well, it is also the practice in these situations where we have 
these co-ops for the elevator to sell all kinds of services to the local 
farmer during the year. They sell fertilizer and they sell feed and 
they sell processing. Some of them even sell veterinary supplies, 
but if that elevator, Mr. Chairman, were able to take that product, 
ffirm product, free and clear, what would prohibit that elevator 
from exercising the common law right of setoff that exists in most 
of the States as to their product that they have sold — have sold 
throughout the season and having an undisclosed lien that the 
feirmer or nobody else knows about that would be superior to any- 
thing you could put in writing? 

It is not a simple problem or a simple solution, and as the testi- 
mony has indicated, there are great complications. We think that 
we have a solution in providing what the Code envisioned in the 
first place, an ample notice to the world. Now, if we all recognize 
that we have rules to play by and then we play by them, then we 
can achieve iiiEiximum protection. 

We are never going to circumvent the thief. We are never going 
to circumvent the fraud where we rely on representations of indi- 
viduals, but in general over-the-counter transactions, if we have 
notice what we are doing, if we know our buyer, why, then we can 
protect ourselves to the maximum. 

That is what bankers have had to learn to do. 

Mr. Harkin. I understand. 

One last thing, Mr. Olson, on your testimony, you have pointed 
out that perhaps some figures on the current financial status of the 
banking industry, and A^ banks in particular, would be useful in 
emphasizing the importance of protecting lofin collateral and you 
tfUked about a total of 43 banks that have failed so far this year, 
compared with 48 during all of 1983; 692 institutions are now on 
FDIC's list of seriously troubled banks. Again, I am very cognizant 
of that and I don't want to see banks fail either, but how many 
small businesses have failed in the last year, year and a half? A lot 
of them in my area. 

I just wondered how many would be in business today if they 
could say to their lender: "Hey, don't come after me; I sold all my 
stuff to somebody else. You go after them. Get them. Don't make 
me — don't force me out of business." 

Again, 1 am trying to follow this Ic^cally. We could have saved a 
lot of small businesses last year that way. 

Mr. Olson. Yes, Mr. Chairman, those small businesses are my 
customers and I feel the effects of that also. I realize that they are 
in a different situation, but again, I still think we are talking about 
a major bulk sale which could represent my customers' total crop 
for the year to one individual and I think it is a different situation. 

Mr. Harkin. I have got to believe that of all the farmers that 
you loan to, if you are talking about the bulk sale of one crop — if 
you loan a farmer money for seed, fertilizer, herbicide, fuel, and ev- 
erything to get his crop in, and you take a lien on his crop, that 
you are going to know, first, when he harvests the crop. You are 
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going to know, for example, if he had a disaster that mined his 
crop; if he has got Federal crop insurance. I bet you make sure that 
they all have Federal crop insurance, too, don't you? 

Mr. Olson. Well, I don t force it, but some do. 

Mr. Hakkin. I know a lot of them that do. You are going to make 
sure that you are covered in that r^ard and you are going to know 
whether or not that guy is a good farmer. Is he getting ms crop in 
in time or is he sitting down at the tavern drinki^ beer and 
maybe be gets his com in in July? I mean, you 2U% goii^ to know 
those things and you are going to act auxordingly. 

Also, when they harvest their crop, you are going to make sure 
that it is done in a timely manner and I am sure that you are 
going to follow through on that. We are talking about a small 
number of cases basically involving livestock. That is where we 
really see the big problem because of the interstate dealings now in 
livestock and because of this 24-hour rule. Again, I juat repeat 
what I said before for emphasis' sake and that is that the small 
problem, I think, in terms of the impact on the banks is a large 
problem on the impacts of the buyers of those products who may be 
individuetls who, if they have to come up with the finances to meet 
the lien on the Uvestock that they purchased, it may, in fact, be the 
end of their business career. 

That is all. I have said that before and I just said it again for 



Did any of you have anything else to eidd before we dismiss the 
panel? 

Mr. Sacia. Mr. Czisey. 

Mr. Casey. Mr. Clwrman, there is one thing that I would like to 
add, and that is the issue of filing tmd notice. In recent months, 
unfortunately livestock marketing buainesses have been seeing an 
increasing number of consigners of livestock or sellers of livestock 
who falsify the ownership. Outside of those States that have brand 
laws — and cattle are branded — it is very difficult, if not impossible 
in most cases, to determine the ownership of a consignment of live- 
stock. Consequently, this small percentage of farmers who do de- 
fault are becoming aware of this outlet toward them to, in fact, 
obtain the money by selling livestock in perhaps another family 
member's name. 

Then what happens after that, when confronted by the lender, 
they then admit that the Hvestock were the mortgage property. 
There is no way that I know of that that marketing business could 
protect itself against that other than by law which has been passed 
in Louisiana. 

Mr. Habkin. I am not aware of that one, but we will find out 
about it. 

Thank you, again, very much for appearing and giving this testi- 
mony and we appreciate your coming a great distance, some of you. 

Next, I would like to call the last panel: Mr. Michael Dunn, East- 
em Iowa Production Credit Association, DeWitt, lA; Mr. Howell 
Hughes, Farm Credit Bank, Springfield, MA, representing the 
Farm Credit Council. I understand he is accompanied by Mr. Rich- 
ard Dean of Mason City and Mr. Kirk Jamison -of Lincoln, NE. 
Also, Mr. Stuart Proctor, American Farm Bureau Federation; and 
Mr. John DeKock, National Cattlemen's Association. 
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Mr. Jeffords. Mr. Chairman, I would like to introduce Mr. 
Howell Hughes of the Farm Credit Bank of Springfield, who repre- 
sents the first district and serves farmers and farm cooperatives in 
New England and New York and New Jersey. He took some of his 
valuable time to give me great information and instruction on the 
workings of the banks and I want to publicly express my apprecia- 
tion and welcome him here. It is nice to have you with us. 

Mr. Harkin. Thank you very much. 

Mr. Jeffords just informed me that we are going to be voting in 
about 15 minutes, so it is my intent to finish and move out of here 
then. 

So I would ask for perhaps a summation of your testimony in the 
order in which I called you. First, I would recognize Mr. Michael 
Dunn, the Eastern Iowa Production Credit Association, DeWitt, lA. 

Mr. Dunn, welcome to the subcommittee and please proceed. 

STATEMENT OF MICHAEL V. DUNN, LOAN SPECIALIST. EASTERN 
IOWA PRODUCTION CREDIT ASSOCIATION, ON BEHALF OF THE 
FARM CREDIT COUNCIL 

Mr. Dunn, Thank you, Mr, Chairman, members of the subcom- 
mittee. I am Michael Dunn, loan specialist for Eastern Iowa PCA. I 
would like to thank you for the opportunity for us to testify on 
behalf of the Farm Credit Council and its member farm credit 
banks and associations and cooperative farm lenders. 

We hold approximately a third of the Nation's farm debts and 
these are farmer-owned lenders that are vitally interested in the 
subject of this hearing. 

You will recall that there was extensive previous testimony at a 
hearing in November and I don't expect to be redundant. I would 
like to augment some of that testimony and give you a little of an 
insight in what I see eis em £ig lender on the line. 

Mr. Chairman, I was from 1977 to 1981 the Midwest area Direc- 
tor of Fanners Home Administration, so I am a bit familiar with 
that operation as well. In eastern Iowa, we have approximately 
1,100 member borrowers with approximately $150 million. 

We have here with us today to help testify from the Omaha dis- 
trict, Mr. Richard Dean, who is the director from Mason City and 
Mr. Kirk Jamison, who is the president of the Lincoln, NE, PCA. 

As reflected in a vote of the del^ates at its annual meeting ear- 
lier this year, the Farm Credit Council is opposed to any legisla- 
tion, the sole effect of which would simply be the elimination of the 
Farm Products Exemption under section 9-307, paragraph 1, of the 
UCC. Our primary concern is with the adverse impact that legisla- 
tion would have on the availability of credit to farmers for prwiuc- 
tion purposes. 

As a prudent business person responsible for production credit 
associations and borrowers — owners — this l^slation would greatly 
affect my decisionmaking process in the area of credit. During this 
period of enormous stress on U.S. agriculture, it makes little sense 
and does not behoove us to enact legislation that would add so 
much as an ounce of additional uncertainty to the already difficult 
situation faced by farm lenders and their borrowers. The results 
can only be a reduction in the supply of credit. 
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Now, an oldtiine banker once told me that there were only three 
things that he was interested in when sonteone came in for a loan: 
How much tb^ wanted: what they were going to use it for, and 
how they were going to pay the bank back if, in fact, that plan 
didn't work out. 

We at eastern Iowa use a fona that is attached to my testimooy. 
which is a recovery value computation worksheet. I thmk any |»re- 
vious testimcHiy that you might have had that said we do not take 
into consideration recovery value of collateral can be dispelled by 
the mere fact that that form is present. Ever>~ loan in my portfolio 
has an updated recovery sheet in it. 

I think if this legislation is enacted, we would see more emi^iasis 
being placed on machinery and real estate for credit purposes. It 
would severely handicap the young farmer starting out and those 
that rely cm rented ground for production. It would also force many 
farmers to mortgage their farm simply to get enough credit for 
annual production. 

In short, the resulting loss in borrowing power would necessarily 
fall heaviest on the young farmer and those with no real estate 
equity and others in financially weakened condition. 

Besides the loss of the credit, it would also necessitate us charg- 
ing hi^er interest rates. As you are vrell aware, we work on a 
spread basis in which oar cost of money, with administrative costs 
taken out, is passed on to our member borrowers. If, in fact, we 
have to allow for some sort of loss or payback, actual loss because 
of an enactment of this type of legislation, we would necessarily 
have to raise our interest rate. Now. I cannot predict to you here 
today what that interest rate increase would be, but given the ad- 
verse state of the farm economy today, any addition to interest is 
going to cause suffering, misery to those farmer borrowers. 

I think there is attached to my testimony a recent study by the 
Department of Economics of Iowa State University in which they 
point out, if we have 2 more years of adversity in agriculture, as 
we have had in the last 2 years, we are going to see 8 to 10 percent 
of farmers go under and these hold somewhere between 25 and 30 
percent of farm debt. Any l^islation that we are talking about 
today would exacerbate that problem. 

We have talked here extensively today about the difference be- 
tween in-bulk sales and ofT-the-sbelf types of sales. I won't go into 
that part of my testimony. 

I would like to say, however, that the sale of fill the crops or all 
the herd off of a farm could result in a lender for production pur- 
pose being undersecured or a complete loss of that security. The re- 
covery worksheet that you have attached there has a couple of ex- 
amples of what happened to a young farmer who would come to us 
for credit in which we would have aa adequately secured loan of 
somewhere in the neighborhood of 45 percent security margin to a 
position where we would have a loss loan. 

We can't, as prudent business persons responsible to the remain- 
ing borrower members of our organization, make loans that would 
jeopardize them. 

Now, we recognize that this is a serious problem for the buyers 
and, in fact, many times, we finance people who are buying re- 
placement cattle or feeder pigs. So the shoe is often on the cAher 
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foot for us. What we would propose is that we look at some type of 
regional solutions; we sit down and discuss this with buyers and 
with the farmers, and I think we would wholeheartedly support the 
idea that the Farmers Home Administration espoused here today 
that some sort of study be made, 

Mr. Chairman, I thank you for allowing us this opportunity to 
testify today and once E^ain, I would implore you to look at other 
alternatives that are more equitable and more fair before enacting 
this type of legislation. 

[The prepared statement of Mr, Dunn appears at the conclusion 
of the hearing.] 

Mr. Harkin. Thank you very much, Mr. Dunn. 

Next, I would recognize Mr. Howell Hughes, of Sprii^fleld, MA. 

STATEMENT OF HOWELL HUGHES, PRESIDENT, FARM CREDIT 
BANKS OF SPRINGFIELD, MA, ON BEHALF OF THE FARM! 
CREDIT COUNCIL 

Mr. Hughes. Thank you, Mr. Chairman, Congressman Jim. 

Mr. Jeffords. Thank you, sir. 

Mr. Hughes. My name is Howell Hughes. I am the president ol 
the Farm Credit Banks of Springfield, MA. We are a farmer-owned 
institution with about $2 billion, serving farmers and the farmei 
cooperatives of six New England States, New York State, and New 
Jersey, and I come here before you today as the spokesman for the 
National Farm Credit Council, which is the public policy arm of 
the farmer-owned farm credit system. 

I have been a farm lender since 1948, and I hate to think about 
it, but that is 36 years. I am well aware of the purpose and the 
need for the Farm Products Exception to the Uniform Commercial 
Code. 

Critics of this exception believe that feirm lenders enjoy a special 
privilege. I happen to believe that it is the farmer who is the bene- 
ficiary of the current law. 

The Federal removal of the Farm Products Exception to the Uni- 
form Commercial Code, as proposed in H.R. 3296, would, in my 
juffement, significeintly reduce farmers' potential to borrow at a 
time when the availability of credit is a key ingredient to a hetilthy 
and productive agriculture. At the very least, it would increase in- 
terest rates to farmers. 

1 fear the result of the proposed amendment is to weaken the 
ability of farmers to borrow. Those who would benefit are dealers 
who, 1 believe, have insurance protection available to them and an 
estimated one-fourth of 1 percent of the farmers who abuse the 
conditions of a chattel mortgage. 

As an example of the potential impact, I have attached to my 
testimony 1983 figures for the U.S. balance sheet of agriculture. 
The elimination of the Farm Products Exception as proposed has 
the potential to reduce a farmer's ability to borrow against almost 
$100 billion of farm personal property iissets and even a 25-j>ercent 
grade-down in value in the mind of a farm loan oHicer means that 
the farmer's potential to borrow could decline by $25 billion, an 
amount which is more than all of the Nation's production credit 
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association loans and is as much as 80 percent of all commercial 
bank nonreal estate agricultural loans. 

Like Mike, I am aware of the problems with the current Farm 
Products Exception in certain sectors of agriculture and in certain 
areas of the country. It is not a problem that is uniform in all 50 
States. In the region that my banks serve, namely the Northeast, 
for example, I am unaware of any l^islative proposals to weitken 
the Farm Products Exception to the Uniform Ckimmercial Code and 
I believe that the severity of these lien prc^lems are unique to the 
conditions in an area. 

It is my understanding, Mr. Chairman, that insurzmce is avail- 
able against the hazard of double payment by dealers and I have 
also been told that the anniml losses are probably less than $10 
million. The tradeoff* at issue, then, is $10 million in potentially in- 
sured losses, compared with seriously weakening the farmers' abil- 
ity to borrow against more than $100 billion worth of farm person- 
al property assets. 

Now, as we can see from the testimony, it certainly is a complex 
issue, but we believe it is best solved at Uie State level. This is why 
the Farm Credit Council will support and will seek to focilitate so- 
lutions at the State level that are consistent with the following 
principles: Fii^ that the correction is in the interest of all seg- 
ments of the industry to ensure that the farm products lien is satis- 
fied; second, that all segments of the industry, including producers, 
buyers, and lenders, shoidd, therefore, share a responsibility for en- 
suring that the lien is satisfied; and third, those who divert collat- 
eral proceeds or otherwise abuse the process should suffer stiff 
ciiminal penalties. 

I thank you very much for permitting me to speak to you today. 

[The attachment follows:] 

19S3 prtliminary U.S. balance ahtet of agriculture 



Cattle and other livestock.... 



Total liabibty and net worth 1.048.8 

Mr. Harkin. Thank you, Mr. Hughes. I want to ask you a ques- 
tion on that, but I will continue on the process we had. 

Mr. Proctor, representing the American Farm Bureau Federa- 
tion. 
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STATEMENT OF STUART E. PROCTOR, JR., ASSISTANT DIRECTOR, 
NATIONAL AFFAIRS DIVISION, AMERICAN FARM BUREAU FED- 
ERATION 

Mr. Proctor. Thank you, Mr. Harkin, it is a pleasure to be here 
today. I would like to ask that a copy of my statement be submitted 
into the record and rather than speak or summarize my statement, 
I would like to comment on a few of the points that were made 
here by the ag lenders. 

Going to the first statement by Farmers Home, a comment that 
there are built-in advantages enjoyed by buyers of farm products. I 
think to the contrary. What this hearing and what this issue is all 
about are the disadvantages that are currently being experienced 
by farm buyers and the inequity that they face. 

Another statement was that your bill would upset the carefully 
established balance in the State that currectly exists. Well, again, 
to the contrary, there is no careful balance in the States right now. 
There is chaos, as a matter of fact. There is chaos in the State 1^- 
islatures as they rangle with different solutions to the problems; 
there is chaos on the farms as farmers make double payments; 
there is chaos in the courts. Two cases in different States were 
mentioned this morning. There is another case in Utah which was 
decided recently in the district court, Utah Farm PCA v. Gant 
Tingly, where the district court decided in favor of the market be- 
cause of some difnculty they had with the way PCA was handling 
the loan. 

The study approach is advocated by Farmers Home. However, we 
think this is an obvious delaying tactic. For your information, in 
1983, we called together a group of associations who represented 
not only the agricultural lenders, meaning ABA, Farmers Home 
Administration, Farm Credit Administration, packers, producers. It 
was a very broad group of people who were affected by this issue 
and we studied it over about an 8-month period. 

We had a number of meetings and looked into the issue very 
closely to further this study. This issue, which is certainly not a 
new one, is only going to delay, we hope, what is the obvious solu- 
tion to the problem. I think it is interesting to say that California 
is different and that is why elimination of the Farm Products Ex- 
ception is working there. It is kind of vogue today, I guess, to say 
that people from California are a little bit out of step with the rest 
of the country, but I think it is interesting to apply it to this issue. 
In fact, California is our leading agriculture-producing State. They 
are in the top three in dairy production and we know that culled 
dairy cows is one of the reasons that the livestock markets are 
having problems. It is one of the largest cotton-producing States in 
the country and in the November testimony, the National Cotton 
Council testified about the problems that they are having. 

We would make the point that, because of the size of agriculture 
in California, and because of the diversity of products that are pro- 
duced there, if elimination of the Farm Products Exception works 
in California, it will work in other States throughout the country. 

Many of the lenders have talked about the serious detrimentjd 
effect that is going to occur to credit and to young farmers. Howev- 
er, again, it (fidn't happen in California. Nobody has come up and 
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explained, other than to say that California is different, why elimi- 
nation of the Farm Products Exception has worked so well in Cali- 
fornia and why there has been no detrimental effect on credit in 
that State. 

Another statement by the lender is that a small number of cases 
is being experienced and that the problem is not widespread. That 
is obviously not true. Farmers Home statistics indicate an 850-per- 
;»nt increase from 1978 to 1982 in terms of the value of cases pend- 
ing before them. This, in the 1970's, was known as a livestock prob- 
lem, however, it is expanded now to include cotton. 

United Fresh Fruit & Vegetable will be submitting a statement 
to you. It is, obviously, a problem for grain, as was mentioned here 
today. So the number of commodities that are affected has been ex- 
panded. 

Also, it is not only the markets to whom farmers sell their prod- 
ucts that are having a problem, but as you recall in the November 
hearing, there was a gentleman from Pennsylvania, a farmer from 
Pennsylvania, who had sold some breeding stock to another farmer 
and he was caught in the double-payment situation as well. So it is 
a very serious problem for us on the producing side. 

There have been several comments about bulk transactions and 
that is why farming is different than other types of commerce. 
That is not exactly the case, either. You may recall the statement 
from Jim Strousma from Interstate Livestock Producers at the No- 
vember hearing. Mr. Strousma gave a number of instances where 
there was either cattle or hogs, where there were 20 or fewer head 
that were sold and where this market was being forced to make the 
double payment. 

When you are talking about sales of 20 or fewer head of live- 
stock, that is hardly what can be considered as a bulk transaction. 
I don't think it applies to all cases in livestock. I don't think it ap- 
plies to all cases in grain, either. Most farmers, most grain farmers 
today will market a certain part of their crop early when the crops 
are put into the ground. They will market a certain percent of 
their crop during the season when they know what the weather is 
going to be like and have an idea of what their production is going 
to be. They will market a certain percentage after production. They 
will enter into price-forwarding agreements after that. 

The idea that farmers harvest and sell all their grain at one time 
just isn't true anymore. Perhaps it was— it was true a number of 
years ago, but that bulk transaction is an outdated concept. 

To go to another one, the Federal versus State solution to the 
problem, it was mentioned that the effect of the UCC has been to 
facilitate trade. When we have commodities going across State 
lines, as we do today, both in grain and livestock, we need to have 
a common solution to the problem. We did a lot of work on the 
grain elevator bankruptcy issue that was finally resolved a few 
months f^o. 

One of the points that we made during that debate was that we 
needed to have one Federal law in all States because of the grain 
that is transported across the State line. Congress decided that it 
was appropriate to have one law governing grain elevator bank- 
ruptcies and we think that same principle applies in this case. 
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The UCC, as was mentioned, was incorporated — or excuse itie, 
the Farm Products Exception was incorporated in the UCC because 
it was predominant in case law and that is right. However, that 
case law was established at a time when transportation was not as 
good as it is today; communication was not as good as it is todaj, 
and early in our history, it was difficult for lenders to supervise 
and to check on collateral on their loans. That is probably why the 
case law developed as it did and that is probably why it was picked 
up in the Uniform Commercial Code. However, in terms of modern 
agriculture production today and in terms of the ability of a lend- 
ing institution to supervise collateral, that doesn't really apply. 

The statement was made that there is do simple solution to the 
problem. To the contrary, we think there is. You merely need to 
look at California, what they did, and pick up on their solution tc 
the problem, which is what you are advocating, an exemption to 
the Farm Products Exemption. 

We appreciate the committee's interest in this issue. 

[The prepared statement of Mr. Proctor appears at the concl"* 
sion of the hearing.] 

Mr. Harkin. Thank you very much, Mr. Proctor. 

Mr. DeKock, National Cattlemen's Association. 

STATEMENT OF JOHN DeKOCK, CHAIRMAN, MARKETING 
COMMITTEE, NATIONAL CATTLEMEN'S ASSOCIATION 

Mr. DeKock. Thank you, Mr, Chairman, and members of tlr^ 
subcommittee. My name is John DeKock and 1 am here to testL^ 
on behalf of the National Cattlemen's Association. 

I am a cattle feeder and farmer from Indiana and I will try "t* 
summarize my remarks to keep it brief due to the hour that we ace 
on the clock. 

We certainly appreciate the opportunity to express our views and 
we want to commend you for holding these hearings. Our members 
are concerned because many of our members buy both livestock 
and feedstuffs from many different sources. The diversity of the 
regulations under various States make it almost impossible to 
assure that title is received free and clear of any lien. 

We do find a basic inequity in the present law. A buyer who, of 
course, buys — I think you explained the problem quite well in your 
opening remarks. I won't go into that, but the agricultural lending 
community, I think, has said that the credit for eigriculture will 
dry up and, like was just said here, in California, that really 
doesn't support that argument that they are using. 

We also recognize that several States have taken steps to resolve 
the problem in their States and I think this only — with the diversi- 
ty that we have now, it has only increased the problem for many of 
our people who purchase in various States across State lines. 

We do have several recommendations and I would like to go 
through those. NCA and its affiliated State cattle associations seek 
a change to the law at the national level for the following reasons: 
The agricultural exemption in the current law creates a barrier to 
free trade of E^ricultural commodities. This burden is not imposed, 
upon the buyers of any other commodity, good or service. Anyone* 
whether a producer buying hay and grain; a feeder buying cattle 
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and feed; or a packer buying cattle is in jeopardy of double pay- 
ment if the producer they buy from fails to apply loan proceeds 
against the mortgage on the commodity. 

Further, the buyer seldom has any control over how the funds 
are used after the transaction. R^ulations vary so much horn 
State to State and even commodity to commodity within a State, 
that a buyer is edways subject to a great deal of double-payment 
risk, even with extreme precautions taken. 

While we support and applaud the efforts to change the law 
within States, the problems extend beyond State lines. The only 
reasonable solution we see is for Federal l^islation for all agricul- 
tural commodities to remove the unfair treatment imposed solely 
upon the buyers of agricultural commodities. 

We support H.R. 3296 with some modiiication. This legislation 
eliminates the Farm Products Exception for all agricultural com- 
modities. We commend you, Mr. Chairman, for introducing and 
supporting this l^islation imd on a personal note, I would just say 
tiiat I am also a commercial cattle feeder and I do not buy from 
other farmers. I will buy my feedstufFs from the elevators where I 
know I have protection of double payment and if you have never 
had the thrill and opportunity of receiving a letter from some 
judge or some lawyer stating that you are in jeopardy of double 
payment, I would suggest that those who oppose this bill might 
have that thrill. I have had it in person. 

Thank you. 

[The prepared statement of Mr, DeKock appears at the conclu- 
sion of the hearing.] 

Mr. Harkin. ThEmk you, Mr. DeKock. 

As you can hear, the bells have rung. There is a vote on and I 
will terminate the hearing. 

I just wanted to say, Mr. Proctor, you raised a good point in your 
testimony. I guess I had not thought about it previously. I am going 
to do some more investigation into it, but the ai^ument has been 
made that if this l^islation or S. 2190 were peissed, that there 
would be an increase in the interest rates, that kind of thing, to 
farmers, but you point out in your testimony that: 

When commercial banks throughout the country make loans to farmers, they 
don't take into account this exception. If it were, we think farmers would pay less 
tor credit and get more favorable credit terms than anybody else in regular com- 
merce because there is less risk. Since farmers do not receive more favorable credit 
terms from commercial lenders, we don't feel that elimination of the exemption will 
have any effect. 

I guess I would ask the two lenders here: Do you know of in- 
stances where farmers get better terms than ouier — because of 
this? 

Mr. Hughes. Is better what, sir? 

Mr. Harkin. That farmers get a better deal; get better terms, 
lower interest rates because of this exception than to other com- 
merical borrowers? 

Now, obviously, you are limited. You only loan to farmers. I 
mean, you are probably not the right person to ask this to. I should 
ask some of the commercial lenders who were here etu-lier. 

I do have one question I want to ask Mr. Hughes. Some of those 
testifyii^ have said that the elimination of this Farm Products Ex- 
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ception will create few problems and that this is borne out by the 
California experience. Would you respond to this observation? 

Mr. Hughes. Thank you, Mr. Chairman, for giving me the oppor- 
tunity to do that. 

On July 17, a very short time ago, I talked with the general 
counsel of the Federal Intermediate Credit Bank in Sacramento. 
That is the bank which extends credit to the Production Credit As- 
sociations in California and the other States in that area, Arizona, 
Utah, and Nevada, as I recall. 

1 talked with him about the fact that we were quite sure that the 
issue of California's experience with this removal of the exemption 
would come up in this hearing and did he have any comment. The 
comments that he did have were these: He said that there are two 
elements involved. One is the uniqueness of California agriculture 
which Mr. Proctor spoke to a few moments ago. He ssdd it is very 
large and you can prove that by comparing the average loan size of 
the PCA's in California to any other section of the country. Their 
agriculture is very large. They have very few buyers, very few 
buyers. Those tree fruits, the row crops, the cattle and the milk, for 
that matter, go to very few buyers and he tells me that lenders 
have found it easy to deal with that condition as a result. 

The other thing your folks are looking at, and with some logic, is 
if they have had difficulty, why have they grown? Well, you are 
looking at two things there. One, the inflationary period of the late 
1970's, which is where the numbers come from; and the second fea- 
ture is that you are looking at one of the toughest competitive bat- 
tles in California agriculture between two commercial banks and 
the PCA's in that time period than you will find emywhere. 

So a competitive battle within the State, the inflationary circum- 
stances of the times, combined with the size of their agriculture 
and their few buyers, is the response that the Caliromia attorney 
had as to that question. 

Mr. Harsin. One other question before I have to run. I think you 
may have made one of my ailments for me, Mr. Hughes, on page 
2 where you said: 

Insurance losses annually are probably lesB than {10 million on this double-pay- 
ment situation. The trade-off at issue is $10 million in potential insured losses, com- 
pared to seriously weakening the farmer's ability to borrow against more than $100 
billion of farm personal property assets. 

Again, you are probably the wrong person to ask this because 
you are involved only in lending to farmers, but if you are a lender 
and you have the possibility of lending $100 billion — let's say you 
are going to make 10 percent — ^just to keep it easy. 

Let's say you have $100 billion put in your bank. You don't want 
to sit on it; you want to loan it out, right? So you have got to loan 
out that $100 billion. Let's say you are going to meike 

Mr. Hughes. We don't function that way, but that is OK. 

Mr. Harkin. All right. I know you don't. That is the difference in 
the PCA. 

Mr, Hughes. If we have the loan demeind, we go get the money, 
and I think that you will find that most bankers are that way 
these days. 
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Mr. Harkin. What I am saying is, take a commercial lender, a 
banker, and that is what you are teJking about, $100 billion. That 
is not just PCA 

Mr. Hughes. My point there, sir, is that what we are talking 
about is going on in the head of Mike. He is saying, will I or will I 
not recommend this loan to my loan committee? He will be more 
bold about that if he has a lien which he has gotten used to over a 
long period of time; he knows what its strengths and weaknesses 
are, as opposed to something that is unknown and fragile and he 
can't be as sure of it as he did before. 

Mr. Harkin. But my point is that you are not going to jeopardize 
$100 bniion in loans because of a potential $10 million loss. It just 
doesn't make sense. 

Mr. Hughes. No, no, no, the $10 million— the $10 million in 
lueses refer to the losses that the folks claim they have within the 
industry- 
Mr. Haekin. That is what I £im saying. In terms of the $100 bil- 
lion impact, it is small, but in terms of the impact on Mr. DeKock, 
it is very large. 

Mr. Hughes. Yes; but if it is insured, that makes all the differ- 
ence in the world. That takes that spread and 

Mr. Hakkin. Then he has to pay me insurance costs. 

Mr. Hughes. Oh, I understand that perfectly well. 

Mr. Harkin. The same way with central filing and the same way 
with notification. 

Mr. Hughes. The only thing that insurance does— — 

Mr. Harkin. Should taxpayers bear that burden? 

Mr. Hughes. The only thing that insurance does is spread it over 
a lot of people and over a longer period of time. 

Mr. Harkin. But you are not going to pay his insurance bill; he 
MBgottopay it. 

Any other last comments before we recess — yes, Mr. Dunn. 

Mr. Dunn, Mr. Chairman, let me address that because we do pay 
an insurance cost there because we will have to develop additional 
p reserves for actual loss or potential loss. The insurance that we get 
"l 8 via a higher rate of interest to the borrower. That is going to 
fMcerbate the fragile situation we have in the ag community 
wlay and it is going to put many people that are on the cutting 
^ out of the business. 

Mr. Harkin. All I can ask, then, is every farmer stupid? How 
*nie every farm group supports this legislation? Very rarely do I 
(*t the Farm Bureau and the National Farmers Union agreeing on 
*iything and they agree on it. The National Cattlemen s Associa- 
tion— almost every farm group I know of that has appeared before 
•He supports this legislation. 

Mr. Hughes. That is a mystery to me, too. 

Mr. Harkin. Well, I think it is because— perhaps they got some 
Common sense. 

Mr. Proctor. It is because we don't buy the argument that it is 
going to have an effect on the cost and availability of money. 

Mr. Harkin. I don't think so, either, if you level the playing 
field. Now, if you did — if it was different cases, yes, maybe so, but 
as long as the playing field is all the same for everybody else, the 
money is still going to be loaned. 
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Mr. Dean. Mr. Chmrman, I am Richard Dean. I am from FCC. I 
am a farmer. I am a borrower. I am a PCA director. If, in fact, our 
security is at more risk, I, eis a director, have two things I can do: I 
am either going to raise the spread on our interest rate; or I am 
going to deny the credit, and the credit is probably going to be 
denied to the young fellow who really needs it. 

If there is anything we farmers don't need at this point on top of 
everything else is an increase in interest rates, 

Mr. Harkin. But, again, I don't see any favoring of interest rates 
because of this, so how can it be increased if there is no decrease 
because of it? 

Mr. DeKock. 

Mr. DeKock. Mr. Chairman, I fail to see the bankers security in 
this present law. My banker — if I go to him and, say, I am on the 
borderline and I request money for a loan for a load of feeder cattle 
and he says — he looks at the loan and says, "Well, I don't know, 
John, you are a little shaky but I am going to go fihead and go with 
you because you have been a good operator and I think you will 
make it." 

All of a sudden, after 6 months or 1 year later, or even less, 2 
months, I get hit with double payment and my banker has lost his 
security. 

Mr. Harkin. That is right. 

I am sorry, but I have to terminate the hearing or I will miss my 
vote. 

Thank you, again, very much. I would take any written testi- 
mony. I know Mr. Jaimison wanted to say something. If you have 
anything to submit, I will leave the record open. Please write some- 
thing out and submit it. 

Thank you, again, for appearing and testifying. We will continue 
to study this matter and to recommend possible solutions. 

[Whereupon, at 12:30 p.m., the subcommittee was adjourned, to 
reconvene subject to the call of the Chair.] 

[Material submitted for inclusion in the record follows:] 
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TBI AlBItlCMI rUD nMrarACTUSBRS ASSOCIATICHI . 



CBAIKlUn aMKIH, KKBBRS Of TBI COmUTTBB. I AH STBVB KOriBK- 
DD, LEGISLATIVB DIRECTOR FOR TBB AKERICAN FBBD KAiniPACntBBIIS ASSOCIA- 
TION. APMA IS TEE HATIOEIAL TRADE ASSCX:iATIOH RBPREeBNTITC TBB HANDFAC- 
nilBIIS DP OVER 701 OF THE PRINARY PORKOLA LIVBSTDCI ABD PODLTRY FEED 
SCX.D IB TBE D.6. OOR IKDCSTBY AHKDALLY BDYS tlO-15 BILLION IB PEED 
IHGBEDIBHTSr MOSTLY GRAIN AND BIPBOXJCTS, HAKIHG TBB 0.8. PEED INDUSTRY 
THE SIB6LE LARGEST DOMESTIC OSBR OF CBAW. 

APMA APPBBCIATBS TBB OPFORTDRITY TO APPEAR BEFORE TBI8 PANEL 
AT ITS BBCOKD LEGISLATIVS BEJWIHC ON TBB GROHIBG PROBLEM OF MORTGAGED 
FARM COMMODITIES. DIIDIS CLOSED CROP LIENS REPRESENT A MAJOR DNCOKTROL- 
LBD COST FACTOR TO AFHA MEMBERS. SINCE PEED 8BPBBSBBTS 50-75% OF TBB 
COST OP PBOPOCING MEAT, KILK AKD BGGE AT TBE FAIW LBVBL, MXTBIHG NBICB 
INCREASB8 ODR COBt OF DOING HJSINEEB IS REFLECTED IN THE COST OF OOR 
PRODOCtS TO IBE FARMER AND DLTINATELY, IH TBB CDHSDKER COST OP MEAT, 
MILK AND EGGS. 

LAST SEAR. AFHA POLLED ITS FBBD HEMBERSBIP AS TO TBE ESGREE 
OP THE PBOBLSH. OF THOSE BBSPOMDING, 40t SAID TBB PRGBLBM MITE DNDIS- 
CL06BD GRAIN LIENS HAS HOKRATE OB VERY SBRIOOS) DODBLE PAYMERTS BY OOR 
MBHBBRS HAVB RAHGBD FROM tSiOOO TO «40,000. CLAIMS COMB FROM BOTH PRI- 
VATE AMD PCBLIC LENDERS WITH ABOOT BODAL PBBQDEHCY. 

■OHKVn, THE QOBSTIOM OF RUB BXFOSDRB IS ALMOST MOKE DIBTOBBIK. APMA 
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hehbers report istiutbd risk eooshu uuking raoH (50,000 to waxl'X' 

$4 MILLIOHi RIF0RT8 OP BXP08DU AT MOOMD Vl HILLIO* UB MT ONCOIWOSI. 

AS TBBSB HDMBBItS ILLDSTSJOB, ni8 IS VOT MI OCCASIOMAL HOR 
NIHOR PJHAHCIXL BDROBII POR VBt GOOD PAITB 6RAIH BDTER. DKDISCLOSBD 
LIIH8 PRB6BNT A POTBHTIALLI KVASTATIKG PROBLBH, B8PBCIALLT FOR TBB 
SHALL BDSHNESSIUUl. THIS IS NBY TBE IGNA QRAIH C PBBD ASSOCIATIOH EA8 
STATBD THAT DNDISCL08ED CROP LIENS UPRESBMT TBE SIIMLB LMICBST 
■OOT-Or-POCKET' LOSS TO GRAIR BDTBRS tS THE D.S, 

ALL AfiRBE THBRB IS A PftOBLBM—EVBH TBB LBRDJK COMDSITI HlX^ 
QRODGIHGLT ACKHOHLBDGE TBB RISK BORDB BI THE BOIBR IH THESE TRAHB- 
ACTIONS. BT IHFLICATIOH, PttOPORBNTS OP TBE STATOS DDO ARGDB THAT DOOBLC 
PATHBiraS Om-Y BBC»IIE A PROBLBH DDRIB6 A BAD PAJtH BCONOMY. APMA'S »«- 
BBRS CAN ATTEST TO TBE PBRHAREBCE OP THE PROBLEH~IT IB ALWAIS fHEU. 
IT JDBT EVOLVES PROH COSTLT TO DEVASTATING HHEK THE PARH BCOHWI 



nS BITOATIOH IN ANY CASE IS TBISi ANYONE BOYIM GRAIB 
DIRBCT PRON TBB PBODDCER IS, IN PACT, GOARAmBBUC ART PRODOCTIOK LOAN 
MBtCB HIGBT EXIST ON THAT CBOP. AS BOYBRS, PBBD HAKUFACTDRERS DOM'* 
ASSDKE SOKE OR A LITTLE BIT, OR EVEN HOST OP TBB RISK IB LBRDINQ TO 
THAT PARHBR—HE ASBDHE IT ALL THROOOB ARTICLE 9, SBC. 9-307(1) f OP TBB 
DNIPORH COKMERCIAL CODE, TBE SO-CALLED ■PARK PRODOCTS BICBPTIOH.' 



APMA HAS REVIBMED, IH COOPERATION HITB A BROAD COALITION OT 
OTHER CONCERNED AGRICDLTDRAL QR00P8, TBE OPTIONS IN SEEKING A SOLUTION 
TO THIS FRCffiLBM, TBE CHOICES ARE SIMPLBl 1] DO NOTHING AND SIHPLT 
COMTINDE TO PIGDRE TBE ADWD COST OP DOING BOSIHBSB IHTO OCR IROKFCT 
PRICBEt 2) APPROACH TBE STATES AND BOPE IN A REASONABLE PERIOD OP TIME 
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infill Hill OH tmirami snot uas. ms hcols be la ixast « tid-zuk 
VKXxss. ^nif IF Boaxssrm. tbjb woolo mm to a ven adtboritativi 

■ IIIWIIMIIIW TUX UkCB EXBXK OMSB ITS UB H A VBS SKCIFIC WU. 

n ■onu) OH-T IB A locoB KMoanoa. iu^fi cultdre mxilo nm bbvi td mn 

ITS TIB MD Milll TO lOUOaimB SB ETUC LECISLATCRE5 TD UOR 
nSBTICBL JJUlSLkTlVt CBIBO. UM XSTiaUBS TBIG IBOOESS WOULD IJ1B.T 
TUB AT BIBIBIfl TTTI SAM. IT IS OBTIODSLI tDBOALISTlC TD EIPCCT ID Bl 
BOOXKBniL IB IBBSDAaiBC SB BZAXB LBCISUtPMS TD PASS OBIFOM 



t BTA3BS BZ BE T UB B IBB DUnHITT TO TBC OCC WBIU B.IBIHATIXG A 



OB mBO OPCTIOB or B.B. )29C. IT I B WUKP TSB ACBICDLSUAAt. 

r wncB •■ niTiAL bautibc nntT aboi ud to ubt BORnsn's 
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HSABIHG AMD TO THIS FORDH. BCMBVBIt, TBB CONGUSSIOIUU. LBGI8LATIVS 
PftOCKDOMi. HDRDLES TO THIS FRBE-BTWDIKG LB6ISLATI0H ARE MfBSOHB. AMD 
LIXBLY NOT BASIL! OVBRCOHE IH A RBASOIABLB AMOCNT OF tin. 

UNA RBCOHNENU THAT S.R, 3296 BE MODIFIED TO RAKE IT 
IDENTICAL TO 8. 2190. INTItODOCSD LAST TEAR BY 8BK, HALTER BDDDLES10N OP 
EEHTOCH. 8.1190 SEEKS TO AHEIID TEE FARM BILL OF 1981 IH A VERY 
8TIIAIGBTF0IWABD MAHHeR. TBI LEGISLATIVE BOILBRFLATE ASIDEf 
8. 3190 SIHPLI STATES! 'A BOSBR III THB ORDIMAKS COORSB OF BDSIMESS NBO 
BDX8 PARK FR0DDCT8 FROH A SELLER EHGAGED IR FARRIRG OFBRATIOHS 8BALL 
TAKE FREE OF A 6ECDRITI IHTEREST CREATED BI TBB SELLER BVBK TBOOQH IBB 
SBCDRITI IMTBRB8T IS FERFBCTBD AMO BVBR ISOOGB THB BOVBB KHOHS OF ITS 



FEDERAL ACTIOH AT THIS POIRT WILL BRING DRlFORHtTt TO A CRAtl 
QDILT OF STATE EFFORTS TO ABEND OR DBLETE THB ARTICLE 9 LAKGDACB. 
OHIFORHITX MAS THE GOAL OF THE ADTHORS OF THE UNIFORM COHNERCIAL COM 
30 TEARS AGO, THET RBCOGRIIED THAT KDLTI-STATE COHPANIES HEEI»D 
ASSDRANQS THAT CREDIT TRANSACTIONS IN ONE STATE NDDLD NOT CONFLICT 
NITB THOSE IN AMOTHER, BOHEVER, THE IHEQDITT OF THE FARM FRDDOCTS 
BSCBPTIOR BAS FORCZD OVER 30 STATES TO ATTEMPT TO CHANGE IBS DCCt 
OtBATIMG CONFOSION AND INCREASED COSTS OP DOING B0SIHE88. TO DATB, HO 
TMO STATES HAVE TAKEN THB SANE APmOACB TO AHBHDING THE DCC. 

SOME C0RT8ND BACH STATS TAKES A DtfFBRBHT APPROACH SO^LT 
- AMD SIMPLT DOE TO THE 'DRIQDE' MARKETING SinAIION IN THAT STATE) 

KOKBVBR, IF ONE EXAMINES THB STATE EPPORTS TO »Tt, IT BBCOHIS APPAHSMT 
THAT MOST BBOAM THEIR BPPORT BY ATTBHPTING TO DBLEA THE FAW FRODaCTS 
BXCEPTION, THE LIMITED 60CCBSS OP HOST AND THB TOTAL lUBtLITX OF SOHB 
TO GAIN RELIEF IS MORE A TSSTAHENT TO LtHEBR FRES6DRE THAN A aHIQDE 
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BY A PRODUCER SHOOLD BE GOVBRHBD BY TBS SAIO! LMf M TBI BALI OF 
BOOimENT OR 8DPPLIS6 TO TBB PRODOCZR, TBBRB U HOTHINO 'UHIQDB* ABOOT 
TBE PRODOCBR'S SALE OP GRAIN NBICB JDBTIFIBS IBB BZIBTIBO DOOBLB 
STANDARD. 

AS TO TBB 'INBERBNT ADVAMTAGB8 ENJORD BT IBB BOIBBS.* «BAT 
ADVANTAGE IS TBERE TO ASSDHIN6 ALL BISK IN ANY TRA1I6ACII0H7 

TBE D8IIA LETTER COBS OB TO HARD TBAT IF PBDBRAL ACTION 18 
TAKEN TO TBS REHOVE TBE ARTICLE 9 PROTBCTION, SDCB ACTICM ■...MDOLO 
SUBSTANTIALLY INCREASE OCR LOSSES AND OTBBR LENDERS' LOBS OB LOANS, AND 
SIGNIFICANTLY RAISE TBE COST OF CRBDII 10 FARMERS, TBD8 BB8TRICTING TBB 
AVAILABILITY OP AGRICDLnRAL CREDIT.' 

THIS 8TATENBHT SlHPLY IHPLIES TBAT LBNtCRB NODLD TAKE NO 
ACTION TO EITBER TIGHTEN LENDING PRACTICES OB MORS CLOSBLT POLICE TBEIB 
LOAN PORTFOLIOS. THEY HOOLD GIKPLT BIKE INTBRBST RATBS TO COVBR T8B 
BISKS, OR GO DOT OF THE AG LENDING BUSINESS. IBIS IS BIGBLT ORLIKELT 
GIVEN TBB BIGBLY PROPITABLE HAtDRE OF AG LENDING. TO STATE TBAT LBHDIHG 
HOOLD UNILATERALLY DISAPPEAR IN SOKE ABBAS IB TO BAT THAT AG LENDERS 
WOULD NO LONGER SAVE AN INTEREST IN MAKING A PROFIT BY LENDING TO AGRI- 
CaLTDRE, OR, IN THE CASE OF USDA, WOULD HO LONGER SAVE AN INTBRBST Hi 
ASSISTING AGRICULTURAL PRODOCSRS IN OBTAINING CREDIT. 

TBE TBOBST TSST OP TBESE DIRE PREDICTIONS IS US CALXPOBHIA 
SITUATION. CALIFORNIA, TBE NATION'S LARGEST AG PRODDCZR AND AG LEnCN, 
DBLETED TBE ARTICLE » FARM PRODUCTS BXCEPTION BFFECTIVE IN 19T6. BT ALL 
REPORTS, TBE INTERVENING EIGHT YBARS BAVB SEEN NO CURTAILMENT OF LKNO- 
ING NOR A DISPROPORTIONATB RISE IN INTBRBST RATBS BBLATIVE TO THE 
NATIONAL AVERAGE INTEREST RATE ON AG LOANS. 
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ns cuiroMiA graih s fbed assm. . a state mbiiber or aria, 

us riLID A 8BPARATB STATEHBRT FOR TBI UCOBD OF TBIS HBARIM, SOT HAS 
AGKBD TBAT AFMA PBE8BHT THAT STATEHBRT AS PAST OP ITS TESTIHONT. AS 
CGFA EXECatlVB VICE PReSJDBtlT RJCBARD L. HATTEIS BTATESi -118 
(CALIPORDIA) ARE TBB 8TATB NITS PHtST-BAHD BKOHLEDGE OP AMD PRACTICAL 
BXPERIEBCE NITB A SYSTEM MBICS nSORIS THAT BOTERS OP FARH PRODOCTS 
HAVE CLEAR TITLE TO TBB COHKODITJBS TBET Bin.* 

■HOST OF HHAT tOO SAVE HEARD PROH OPPOBENTS OF CLEAR TITLE 
LEGISLATION IE PORE CONJECTORB, MBILB MB SAVE EMPIRICAL EVIDEBCE TBAT 
FROVIDIHC SDCB PROTBCTIOHS 10 BOYERS OP FARM PROCCCTS IS ACTOALLV OF 
BEMBFIT TO ALL CONCERNED PARTIBS— PORCHASBRS, GROHBBS AND LBBDBRS.' 



ACCORDING TO HATTEIS AND CGFA. SINCE CALIFORNIA REHOVED THE 
FARH PRDDOCTS EXCEPTION IN 1976. *HE KNOH OF NO OCCASION HBEH A BDTER 
OF FARH FRODOCTS HAS HAD 70 PAI TWICE FOR TBB SAKE COXHDDITY. 
KEPRE8ENTATIVE8 OP THE CALIFORNIA BARKBRS ASSOCIATION BAVB ASSBRTBD TO 
TBIS PACT.* 

IN CALirOKNIA, HOST PAtlMBRS RBQDIIIE 80MB BESRBB OP OPERATION- 
AL FINANCING. AS IN MOST OTHER STATES. MATTBIS REPORTS NO LACK OF AG 
LBBDB88 RBADY, WILLING AND ABLE 70 PROVIDE THE REQDIRBD PINANCIRC AT 
APfORMBLB RATES DBEPITB TSE CHANGES HADE IN TEE OCC. HATniS ADDS 
TBAT IN BIS BXPERIEHCE WORKING FOR CALIFORNIA AC TRADE ASSOCIATIONS. HE 
18 MOT AMA8B OP A PBODOCER BEING DBHIED CRBDIT BBCADSE OF TBB CLEAR 
TITLE IBSOB. 

THE ARGDHENT THAT THE COST OF FINANCING WILL ESCALATE IF THE 
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hOiOSti PSOTECTION IS RBICVBD PROM DCC ALSO DOCS WIT COHVnCB MRBIS. 
BI POIRTS TO TBE MTRIAD VJUtlABLBS III DBteRIIIIIIIIG LBHDIHG RATBS AMD 
IHPACTIMG THE COSTS OP CAPITU. IN H» TRWSACTIOK. IN RECBNT DISCUS- 
SIONS Itm CALIPONIIA AC LBNISitS. HATTEIG REPOIIIG fflB INTesBST RATB 
CHARGED ON A PRODDCTION LOAN IS DIRECTLY RELATED TO IBE RRCEIVED 
ABILITT OP TBE PRODUCER TO REFAI TBE LOAN. "I DOUBT THAT CLEAR TITLE IS 
OIVBM ANY CONSIDERATION IN DBTBMIIHIIIG AGRICOLIORAL INTBREST RATBS,* 
HATTBIS SAID. 

VaiB YEAR LBGI8LAII0H HAS IMTRODOCED IN THB CALIPOBNIA 
ASSEMBLY ON A RELATED MATTER. THE PROPOSED LECIELATION RESULTED IN 
RENEWED DISCUSSIONS BETWEEN CCPA AND THE BANKING INDOSTRY ON TBE 
ODESTIOH OP CLEAR TITLE. APTER A TBOROOGH ANALYSIS OP SEC, 9-30T(l>f 
MATTEIS REPORTS REPRESENTATIVES OP THE CALIFORNIA BANKING INDUSTRY 
DECLARED TBAT NEHLY PROPOSED LEGISLATION MOOLD PLACE THB CLEAR TITLE 
PRDTECTIOHS OP TBE CODE IN JEOPARDY, AND 'TO OCR 8DRPBISE, THEY 
FRBPERRBD TO SEE THOSE PBOTECTIOBS INTACT. * 

ACCORDING TO MATTEIS, FEARS OP LENDING LOSSES BY TBE LBNt«R8 
DISAPPEARED APTER THE 19Ti AMENDMENTS BECAME EFFECTIVE, TO BE RBPLAQD 
BY THE CONVICTION TSE AMENDED LAW NORKS TO THE LENDERS' ADVANTAGE. ONI 
MAJOR ADVANTAGE IS THAT LEMURS BO LONGER RC6T ISSUE LIEN MAIVERS SO 
IHAT PRODUCERS CAN SELL CROPS. LIEN MAIVERS HERE NECESSARY TO CONVINCE 
RELUCTANT BUYERS TO PURCBAGB FARM PRODUCTS. THB CALIFORNIA BAKORS 
ASSN. INDICATES TO CGFA THAT TBE NEM LAH HAS ELIMINATED TBE HEED TO 
ISSUE COSTLY AND BURDBSOHE LIEN H 



REPORTS HATTBISl 'CALIFORNIA BAS SERVED AS TBE PILOT PROJECT 
ON THE SOLUTION TO 1SE CLEAR TITLE PROBLEM AND THE PROJECT IS A SUC- 
SBS. IT IS HON TIKE TO EXTEND TO ALL BUYERS OF FARM PRODUCTS TBE SAME 
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ntOnCIIDNS PROVIDED TO BDIEBB OF ALL QnEB KISDS OP GOODS. milB HAS 
m BEEN A DISI(I]FTIDH,,,IN AQRICnLTOSAL PIUUICIHO AMD LIKDBBS BAVB EVEK 
mUOtTBD A PUPBRBHCE POS THE SITDATIOH TODAI OVER THAT HBtCB BXISTBD 
WtlOR 10 1976.' 

AT QDESTION THEN IE TBE LStlDERS' HILLIKSHEBS TO ACCEPT TBB 
'SIS liLOnS HITB THE PROFITS INBERENT IN PRDDEHT AS LBHDHKi. CDRRENILS, 
TBRS of farm PRODDCTE accept all OP THE RISK IM AG LBNDJIIG. TBE 
n>IHG COUKDHITY SINPLI CANNOT CONTIHDE 10 DEHAND TBAT BDYBBS DO TBB 
AI^R'S JOB. ALL LENDERS. INCLDDIHG TBE PARKERS HDNB ADHIHISTRATIOHf 
ra IBB OBLIGATION TO MAKE TBE BEST LOADS POSSIBLE DNDBR PREVAILIHO 
3aOHlC CIRCUMSTANCES. TBAT OBLIGATION INCLUDES IBE SERVICING OP TBOBE 
UlE. TBB LENDER KNOWS TO HBOH BE LENT TBB HOHBT, FOR NBAT OSTENSIBLE 
RPOSE AND WHERE BOT^ TBB BORROHBR AND TBB CROP CAN BE FOOND. 

THIS IS BORNE OOT BI TWO RBCBNT CODRT CASES. IN APRIL AN 
DIANA COOBTV CIRCDIT COORT SAID) 'nB COURTS BAVE REASONED THAT TBE 
CORED PARTI IS IN A MDCB BETTER POSITION TO PROTECT ITSELF THAN THE 
'XKR, BECAUSE TBE BANK KHONS OP THE DEBTOR AHD TBB ORIGIN OF TBB 
<Omct AMD TBE LOSS IS CAST UPON TBE 8BCDRED PART7.< 

IN mSSOORI, A COORT OF WPSALS IN HABCB OVERTURNED A LCNBR 
K)tT FINDING, IN ESSENCE RDLIN6 THAT IHFOiimL ACTIONS BBRHITTED BX TBE 
tn«R RELATIVE TO THE BORROHBR'S DISPOSITION OF TBB SECDRED CROf AMD 
^8 LOAN REPASHENT. CAN BE INTERPRETED AS AN INPLIBD HAIVBR OF LIEN 
■CBTS. bote DECISIONS ARGUE TBAT IT IS IN TBB LENI»R6' BEST INTEREST 
' *OLICB TBBIR LOANS CAREPOLLy FROM TBB DATE OF APPLICATION TO THE 
*> THE NOTE IS DOE, RATHER THAN OSING TBB FALL-BACK PROTECTIONS ONDBR 
>XCLB 9, 
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ALTERHATIVBB OM A HAtlOBAL SCALE 90 A STRAIGHT DBLBTION OP 
TBB ARTICLE 9 PABH PR0DDCT8 inHPTIOH IBCLODB THO VIRI POPOLAR 
VASIATtOHfi. ORB 18 A CBRTRAL PILIRG BCHBn, NHERBIR ALL LIIH8 ARE 
RECORDED III A TIHELX PAEBION IN A CENTRAL LOCATIOB. ADD TBE OTHBR IS 
PRE-HOTIPICATION. DHDER PRB-NOTIPICATIOR, ALL PROSPECTIVB BOTBRS IN AH 
AREA ARE PORMALLy APPRI8BD OP LIBRS OH PRODD(XR CROPS. TBEREST 
PROTECTING TAB BOTBR AHD nS LEDDBR. 

CENTRAL PILING SOONDS GOOD IN CONCEPT. BOT IT PALLS FAB SHORT 
IB BBALITT, THE ARGDHENTG AGAINST CENTRAL PILING INCLDDE NBO MILL PAY 
FOR TBE SERVICE—THE STATB OR THE 08BRS7 NHD HILL EHSDRE THAT LENKRS 
PILE LIBNS IN A TIHEL7 PASBIOH AND HITBDRAH SATISPIED LIENS AS QDICKLI? 
HOH HANT PBOHE LINES ARE NECESSART TO EHSORE QDICK ACCESS TO TBE 
STSTEN, AN ESPBCIALLI IRPORTANT CONSIDERATION IN LIVESTOCK SALES GIVEN 
TBE PACKERS t STOCKIARDS ACT'S PROMPT PAT PROVISIONS? CENTRAL FILING IS 
SIHPLT HOT PRACTICAL, IT TAKES TIKE AND NONET TO SET DP AND RON, AND IT 
STILL FORCES TBE BU7BR TO TAKE BIG TINE AMD MONBS TO SEARCH— HBILB 
STILL RELTIHG OH TBE LEHDERS TO GDARAHTEE TBB PILE IS TIHBLY AHD 1001 
COKPLBTE. 

PRB-NOTIPICATIOH BAS SOUR MERIT AMD HAT NARRANT PORTHER 
DISCaSStON. BOHBVBR, PBB-NOTI PI CATION IS AM EMPTI SBELL MITflOQT STIFF 
CRIHINAL PBMALTIBS TO BNSDRE COHPLIANCB, ILLINOIS BAS PBRBAPS THE MOST 
MRRABLB PRB-HOTICB SISTER COMPLETE MTB RISDEKBAIOR AMD CRINIKAL SANC- 
TIONS. 

IT IS TBE RIGHT OF THE FEED MANUFACTORBR AMD BVERC OTHER GOOD 
PAITB BDTER OF FARM PRODOCTS TO BUT FROM FARMERS NITH THE SAME CORFI- 
DBMCS AS WBBB TBEX BDI FROM ANY OTHER MERCBANT, THERE IS NO LOHGBR AMY 
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t n BESK osss. m IF m 

t IS BOTWe ITS XM, BIB VE BISKS MI UTICUSI) »D 



mssE K BBorvBjts ALL or ns cdcts. m utnoE 9 fuk ikcbocts hcxp- 

TIM UTinCULLY muOTE n06I COSTS DDB m 1SB KISK KXFOSOU 10 

teoBLE MzmR am m tik am mcr dsb* » Lm sauancs. ^is mass 
TBAT om nm, iflz livxstocc am looLnr ntonxxi kist mx ■>«£ for 
t iVE STo ct uo no:.m fked bboueb tee occ run rodocts eksftios 

SOiKTIieS POaOG RED ■ftMDFACmSBS TO MI TVICZ KM SOm » XBIII 

MUOM rsKD hcbeduxzs. ivds. fkh t9i sTUttfom (» Gun, tn 
Distamuiss icukst litbbtocx an iodltkt ikodoczbe bt uxmc to 

TBBIB COST or ICODOCTIOa, AMD BT BXTEaGIOa ACUM8T OOMSDIKKS TBMDGa 

auoEk niccs fo ^lu, Kn-s am bogs. 

AFHA SncaGLI 0KGB6 BUS I IIIBII I lllll TO BDIFT H.B. 33M SO 
IBM n IS DBRICU, TO 8. 21M. IDBni CLBUai ABD OBIFOIHLT ECLETiaG 

THIS DiscxiaiMAXoaT i Bo nc T i M maxK TBS OBiFtttM cowwiaciAL oxs. m 

BUnBS OP FASH MOODtaS SBODLS BT B> DIECBIBIHAIBD AGAIXST XBUtTITB 10 
TD BOXKB8 Or OIBBB MOOOCXS IB m O.G. 



B TBB OOMBITTSB K» ITS TUB BKD CDBSIDUtATIOa. 
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BY 

RALPH J. ROHNEB 

PROFESSOR OF LAW 

THE COLUKBUS SCHOOL OF LAM 

THE CATHOLIC UHIVERSITY 



OB BEHALF OF THE 
AMERICAN HEAT INSTITUTE 



Hr. Chairman and MembeTS of the SubcoimiCtee; 

I am Ralph J. Rohner, and I am a Professor of Law at the 
Catholic University of America in Washington, D.C. , irtiere I have 
taught courses in the commeTcial law area for twenty years. I 
appear today on behalf of the American Meat Institute, the na- 
tional trade association cepresenting packers and processors of 
meat and meat products. He are pleased to have the opportunity 
Co address possible legislative solutions to the problems of 
buyers of mortgaged agricultural coimodities, and we appreciate 
the SubcommitEee 's uillingness Co pursue such solutions. 



For the reaaons developed at length in our testimony before 
this Subconniittee last fall, the Institute wholeheartedly sup- 
ports the substance of the bills pending in the House and Senate. 
Each bill seeks to remedy a situation that is simply fundaniental- 
ly unfair to the purchasers of agricultural products, partic- 
ularly livestock. Under the uniform comercial law in all states 
save California, purchasers who pay good money in good faith to 
sellers of farm products remain legally subject to the liens of 
lenders covering those farm produces. IE a seller/debtor de- 
faults on the loan, or fails to account for the sale proceeds, 
the buyer can be forced to pay twice for the goods, once at the 
time of sale and again — often months or yesrs later — when the 
bank or other lender sues the purchaser for conversion of its 
collateral. This result obtains because of an antiquated ex- 
ception to the good faith purchaser rule in section 9-307 of the 
Uniform Commercial Code. 
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The r«c«(d sf tkc Kjh^ili h^u-u« is replete -nch f--r* 
hand temtiaDny of the hsrdakip mmd i !■ ijii i r j cxnaed by the DOC 
proTision. Tbe atxicgate aaoot of claias filed bj lender* 
■gainst porcbaaer* of crops ami livestock casilj nma into ■£!- 
liana of dollars just based oa tbc staceaents of vitoeases before 
this Sobco^uttee. 

Kr. Cbairaan, sioce ve^testified ia Maveaber nothins has 
happened to •ogscsc that iia aeabers are any less at ri*k nov 
than then. In fact, to Che contrary, several sore AMI aeabers 
■re being pressed by claias froa lendera, long after the a<i(inal 
livestock porchasc, for ■ secoad p^yaent of tbe price of those 



The soorce of the probl^ — the so-called "fsra proihicts 
exception" of tbe DCC — is, ae soinit, ■■ miJDStifiable rule of 
law that oul^t to be abrogated by federel statote, as tbe pending 
bills vDold do. 

Oar earlier atatoMat developed st Mav length tbe swloo* 
nature of the fara products exception, its naccrtain history, its 
disfavored treataeat by soae coorts, and its harsh aad oapredic— 
table burden on packer*, proceasoT*, and other livestock buyers. 

The rale runs against the grain of general co^nercial 
law riiich seek* to cncoarage the free flow of co^serce by pro- 
tecting good faith parcbasers fma the risk of prior liens. Gen- 
erally, the law allow* boyers iriio purchase goods in the noraal 
course of business to pay and acquire full ownership. For ez- 
a^le, irtien a cnatoaer pays a retailer for a refrigerator, the 
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bank finaDcing the retailer's inventory cannot therp'^ter p.— .-- 
a claim against the customer. The same policy would apply when 
the retailer purchases its stock of appliances from the manu- 
facturer: as a buyer in the ordinary course of business, the 
retailer would be protected from claims by the manufacturer's 
bank. By contrast , the special rule for farm products frustrates 
this and has never had clear policy justification. 

Farm products purchasers are, as a practical matter, 
utterly unable to verify reliably the ejcistence of security in- 
Cereats at the time of purchase. This is especially true of 
livestock buyers who, by federal law, must settle with the pro- 
ducer-seller at the point of sale or within twenty-four hours 
afterward. While we do not object to this prompt pa5rment pro- 
vision of the Packers and Stockyards Act, it clearly underscores 
the need for reform of the UCC. 

The UCC filing system, which theoretically discloses 
auch liens, is generally based on filings in the producer's home 
county, a location which is effectively inaccessible in the short 
time frames in which farm products sales are conducted, particu- 
larly when those sales are conducted on an interstate basis. 

I lender a 



The effect of 


the rule gives the farm produr 


aet of involuntary guarantors on every loan it writes. 


rower's failure to acco 


unt for the proceeds of sale be 


risk not of the profes 


sional lender, but of the varic 


third parties downstrea 


n in the distribution chain. 
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In Hovenber, Hr. Jack Pcophater, a Georgia live.-ack bu. ... , 
also reminded the Subconmitcee ot the larger problem that liability 
under the UCC farm products rule posea for buyers; 

Hardly a month goes by that ve don't read of a- 
nother meat packer filing bankruptcy and another 
livetCock market for fanners being weakened thereby. 
If Sunnyland (Mr. Prophater's company) uere to go 
under, 1,100 hard working, honest people in the small 
town we support would lose their jobs and a company 
that purchases nearly half of the over two million 
hogs produced in Georgia each year would be gone. 

The persistence of the rule bodea ill for farm products pur- 
chasers, especially small operators who simply cannot afford to 
pay twice for their livestock. 

The pending bills recognize the basic unfairness of the 
present farm products exception. The case against the rule is so 
acrong and self-evident — in law school we would say prima facie 
— that Congress' failure to act on it must be based on compel- 
ling grounds. He suggest, therefore, that the burden is OD the 
Agricultural lend ins industry to demonstrate a justification for 
continuing the rule. Their testimony in Che November hearings 
fails abjectly to make any such case. 

The lenders argue that coooerce in farm products is somehow 
so unique — compared to other forms of commercial inventory — 
ChsC the farm products exception is necessary for one but not the 
other. Ue deny any such uniqueness to farm produces financing. 
Decisions Co lend in all cases are based on prudent assessments 
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of Che borrower's capacity and character. The risks assiuoea uy 
coimercial inventory lenders always include the possible loss of 
collateral to third piarty buyers in the ordinary course of busi- 
ness; yet inventory financing flourishes. Certainly there is 
nothing in the record before this Subconmittee that supports any 
clain by farm products lenders that their market uniquely en- 
titles them to protections not available to oEher cooiiiercial 
financers. 

The lenders suggest that the buyers of agricultural product! 
enjoy "inherent advantages" to protect against the risk of sellei 
default. On the contrary, in the hurly-burly of cash sales, 
buyers are virtually powerless to determine the existence of 
outstanding liens and the identities of the lienholders. They 
buy blind. The lenders, on the other hand, are risk-taking pro- 
fessionals uho ought to be able to monitor their debtors' activi- 
ties sufficiently well to prevent dissipation of proceeds. It 
may well be chat the farm products rule has resulted in shoddy 
lending practices. 

Then the lenders raise the bogeyman objection that repeal ol 
the farm products exception would substantially increase Cheir 
financial losses and thus significantly raise the cost of cre- 
dit. Ue disagree, especially with che adverbs "substantially" 
and "significantly." Whatever impact a change in Che law mighc 
have, its effects on Che'cost and availability of farm credit arc 
likely to be negligible if even measureable. The state of Cali- 
fornia repealed the farm products exception in 1976; if chere is 
any evidence that our largest agricultural state, or the lenders 
or producers within it, are suffering on that c 
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it. The likely reality is that, with the farm -•■■ 
ducts exception gone, lenders will tighten their administrative 
supervision of producers to minimiie the risk of unaccounted-for 
proceeds. It could be that changing the lav in this regard will 
reduce lender loasea by encouraging more prudent practices across 
Che board. 

Finally, the lenders argue that s number of ststea are ex- 
perimenting with techniques to sneliorate the effects of the fans 
products exception, and that federal preemption is therefore 
inappropriate. The argument collapses on itself. Yes, some 
states have enacted legislation, but the content and form of 
chose special rules vary in each enacting jurisdiction. The 
overlay of these recent enactments on the UCC itself creates a 
new dimension of complexity for all parties concerned — lenders, 
producers and buyers. It is counterproductive in interstate 
a«tes settings vhere the applicability and detaita of a given 
state's taw nay be in doubt. 

More fundamentally, what the state legislative activity has 
produced is a substantial non-uniformity among Che states on the 
respective rights and obligations of lenders and buyers of agri- 
cuCural products. Allowing the states to continue this idio- 
syncratic tinkering with the UCC can only lead to chaotic uncer- 
tainty as to the controlling law. It is a disingenuous argument 
Co suggest that a problem that arises from a provision of the 
Uniform Commercial Code should be left to non-uniform resolution 
by the states. 
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Uhat these circumstances really indicate, we ac^ait, i' _!. 
need for a unifom national rule that fairly respects the Deeds 
of buyers of agricultural products. A uniform national rule is 
not likely to emerge from the states or fron the UCC sponsors. 
Congress has not only the prerogative but the responsibility to 
supply the needed stability and consistency. This is especially 
true in the case of the agricultursl markets for which Congress 
has already assumed a substantial supervisory role. 

Ultimately, the sole question presented by these bills is 
whether Congress should act to correct an inequitable and cap- 
ricious state law rule that has inflicted millions of dollars of 
losses on purchasers of farm products. He certainly believe 
Congress should so act. He also acknowledge that there may be 
alternative ways of correcting the imbalance in present law. For 
example, H.R. 3297 addresses only buyers of livestock, while H.R. 
3296 would abolish the farm products exception for all agricul- 
tural comaodities. He are aware of the similar bill, S. 2190, 
pending in the Senate, and we would also support that approach. 

In sum, the issue for the Subconmiittee is captured in two 
excerpts from the November hesring. Hhen a lender who had lodged 
a claim against a livestock buyer was asked whether he had pur- 
sued the borrower himself, or the cosigner, the reported response 
was "Ho sir, because under the law it is easier to come after 
you." This is the farm products exception in its essence. Aa 
counterpoint, a livestock processor put it this way: "The Dieat 
industry is having enough trouble staying alive today without 
laboring under the contingent liability of the national farm 
debt . " 

Kr. Chairman, we encourage favorable action by r>-is Sub- 
cotmictee and the Congress to eliminate the farm products ex- 
ception. Thank you for considering the views of the American 
Heat Institute. I will be happy to answer any questions. 



Di3,i«db,Google 



t'tATtONALCOMMEPOAL FINANCE ASSOaxnON 



n^ 



StatwMDt of 

STSFBEN C. DIAHOHD 
Cbalnan of Uw Boai 
IUtTIC»UL COMMERCIAL EIHANCG 

On B.R. 3296 



BsfOT* 

cy and Poultry Sub-Conun 



July 25, 1984 



C«n*cal Counaal: 

A. Bcuc* SchiBbarg 
Sl<ll«y & Au»tin 

Chicago. Illinois 60603 
<312) eS3-TS25 



Sidlay 6 Auatin 
1722 Ey« Straat 
Haahinflton, D.C. 



Digitized byGoOgle 



Th* Intacaat of th* National 
Coiuaerclal Finance AEBoelstion 



Tha National Comnscolal Flnano* Aasoelat: 

Industry, raprai anting ippcoxlmataly 200 organls 

varying bIes doing businsBS on a national, rsgi< 

scale. The menberBhip of the HCFA 1b made up of the 

based landing arms of comnerclal banks, independent finance 

companies, factoring organizations and financing subsldlacie* 

of naJOE industrial corporations whose chief busln) 

of fee secured credit and factoring tervice* to 

procesBOrs, vholesalers. distributors and ratal 

the borrowers are snail and medium ilied bualnt 

ilenB and security Interests, to permit an evaluation of 
the relative priority of their security Interest 
Icular collateral. Although reliance on public 
been aided by tha widespread adoption of the Unlforn Comaaro 
Coda, federal action is clearly desirable to rsinove any 
burden on interstate oomnerce created by an anomalous excep- 
tion to tlia general rules under Article 9 of the Uolfocn 
CoMDarcial Code protecting buyer* of gooda in the ordinary 
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■ from security lne*c«als cES«t«d by thsic 



Prior to tha adoption of tha Unlfotm Coanarclal 
Coda, the courta davalopad > general rule □£ priority vhlch 

of • perraetad aaeurity Interaat. Aa an axeaptlon to thla' 
rula, and for raaaona which vara not claarly articulatad, 
the agricultural flnincar generally prevailed over ordinary 
course buyers of crops, livestock and other fan products. 

Article 9 of the Uniform Commercial Code folloued 
the caa« lav exception without reexaninlng the assumed nerlts 
of affording the agricultural flnancer a greater degree of 
protection than tha inventory flnancer. The uniform version 
of Actlcla 9 axcludaa from tha category of buyers in the 
ordinary courae of business who taXa free of ■ saeurlty 

CroB a person engaged in farming operations.' This version 
was widely, although not uniformly, adopted throughout the 
Unicad scatas. 



A Uniform National Rule Without Exception 
for Fam Products Hill Treat All Ordinary Course Buyaxa 
and Both Agricultural and Inventory Flnaneers Equally 

Hie advantage given to the agricultural flnancer 
by tha exception to Section 9-307(1) generally will work 



Digitized byGoOgle 



to tha diaadvuitaga not only of buyera In the ordinary coura 
of bualnaai, but also of invontory flnancara. Crops, llva- 
. atoek and otbar fam producta acqulrad by ■ procaaaor, 
distributor or ratallar lAlch raoaln subjaet to • aacurlty 
Intaraat created by the sellec are, in effect, aubjact to 
a eecret lien, becauae no public record of the lien will 
be found in the nana of the buyer. The dlmlnlahed value 
aa collateral of fan producta which may be subject to a 
prior encunbranca, and tha increaaed Interest chargaa con* 
Dacted vith carrying auch producta aa inventory, probably 
■ore than offset any advantage to the agricultural flnancar 
of the aurvlvlng security Interest. 

Tha Hcn recoimnendB that tha fam products axcep- 
laral rule eitabllshed by Section 9-307<l) 

n of Section 9-307(1) have modified or 
ption, but tha pcocaas of Btat«-by-ata1 



slov 



and u 



t delay. The 'Farm Products Buyers' 
11 promota a fair and afftclent syst 



trade and flni 
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Mr. Chairman and members of the Subcommittee, I am Thomas 
H. Olson, Chairman of the Agriculture-Rural Committee of the 
Independent Bankers Association of America and President of the 
Lisco State Bank in Lisco, Nebraska, 

We commend you for holding these hearings again on the 
problem of enforcing liens on farm products, because the 
collection and sharing of information on these procedures is 
critical. 

The IBAA had occasion to review our position on this issue 
on June 13, when our officers and twenty-banker Agriculture 
-Rural Committee reexamined the issue at a meeting held in 
Cmaha, Nebraska. 

We are opposed to the enactment of H.R. 3296. Lenders, 
producers, buyers and marketers all have a vital stake in the 
practice of secured, collateralized farm lending. Buyers and 
commission sales houses play" a very important role in enforcing 
liens and preventing the conversion of mortgaged assets. We 
are experiencing problems in many areas with these 
procedures — problems which are exaggerated by the financially 
stressed condition of many farm and livestock producers today. 
To cope with these problems, changes in procedures are being 
made in the states to enable lenders and buyers to jointly 
enforce liens more effectively and economically. 
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In our judgment, the legislatures of the various states 
are the places to nake these changes. There is little evidence 
of real interest in fashioning a preemptive Federal policy 
which vould continue the benefits of present procedures in 
enforcing liens and focus on improving those procedures. For 
instance, any attempt to establish a nationwide central filing 
system at this time would likely prove very difficult and 
over -burden some . 

About one-third of the states have made substantial 
changes recently in their laws on this subject. The states are 
experimenting with a variety of procedures including central 
filing, a certificate of ownership at point of sale, prior 
notice to buyers by lenders, strengthened penalties against 
sellers for conversion of mortgaged property, and other 
practices. Some states are now going through a second round of 
adjustments. For instance. North Dakota is considering a 
possible change whereby a central filing system may be 
instituted for livestock while retaining a certificate of 
ownership for grain — based upon the fact that grain sales by 
farmers in North Dakota tend to involve local elevators within 
counties whereas livestock sales often occur on a multi-county 
basis. 

In making changes within the states, many of the state 
legislatures are establishing special committees to study the 
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problems before acting, and these conunittees explore the 
practices and changes that are occurring in other states. To 
the extent that certain procedures seem to be uniformly 
workable, one would expect the states to adopt common 
procedures . 

As indicated by the widespread activity within the states, 
real problems are being encountered by buyers who often find it 
difficult to secure timely information on the mortgaged status 
cf farm products offered for sale. Lenders are also harmed to 
the extent that the process of checking liens is difficult and 
inefficient, and we are working with other groups within the 
states on constructive changes. 

Despite the problems, the present legal system under UCC 
Section 9-3Q7(l) has meant that buyers and commission sales 
houses tend to keep in contact with lenders regarding their 
purchases of farm products in ways that enable commerce in farm 
products to be conducted freely, buy also consistently with the 
enforcement of liens, in the vast majority of sales. In 
dealing with the problems involved, we must not lose sight of 
this crucial working procedure which is predicated on Section 
9-307(1) — and which would be lost if the farm products 
provision of the UCC were to be repealed. 

The farm products "exception" in the UCC is fully 
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justifiable, in view of the special importance of 
soundly-col lateral! zed credits in the financing of agriculture. 
Unlike fixed- location assets such as houses, land, and other 
buildings, farm products are mobile and impossible for the 
lender to make subject to continuous observation. For these 
reasons, UCC 9-307(1) enlists the buyer in helping to police 
the disposition of mortgaged farm products where the security 
is perfected and filed. This is the system through which tens 
of billions of dollars of production financing is extended to 
agricultural producers annually. 

It has been pointed out that buyers and marketers of farm 
products can ill afford to pay twice for the same products. 
Likewise, however, the lender can ill afford to have collateral 
converted at this time when cash flow and other farm income is 
often inadequate to repay debt owed to the lender. As 
indicated, the active involvement of buyers and marketers under 
the UCC is very important in enforcing farm credit liens. 



Perhaps some figures on t 
the banking industry, and agricultural banks in particular, 
would be useful in emphasizing the importance of protecting 
loan collateral. A total of 43 banks have failed so far this 
year, compared with 48 during all of 1983. Some 692 
institutions are now on the FDIC's list of seriously troubled 
banks. Formal enforcement orders, mostly cease and desist 
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orders. Issued by the FDIC and Comptroller of the Currency 
totaled 57 in 1961, 101 In 1982, and 301 in 1983— or an almost 
200 percent increase from 1982 to 1983. 



Although those figures represent all insured commercial 
banks, the nation's 4,300 agriculture banks, with at least 25 
percent of their loan portfolio in farm loans include a small 
but increasing number of banks that are under serious financial 
Stress. In 19B3, average loan losses at agricultural banks 
reached .93 percent, up 375 percent from the average of loan 
losses during the ten years 1970-1979. Thirteen percent of the 
4,300 agricultural banks, or some 559 banks, showed 4 percent 
or less of net income as a percentage of equity in 1933, and 7 
percent of those banks, or about 301 banks, showed a negative 
I equity in 1983. 



These figures should not cause concern with regard to FDIC 
insured commercial banks, but they demonstrate that the 
capacity of depository institutions in agricultural areas to 
incur loan losses is strictly limited. At the end of 1983, 
average available capital in agricultural banks was 9 percent 
of loans and other assets, and almost 1,000 banks had more than 
70 percent of their total loans in agriculture. Obviously, it 
is vitally important to protect loan collateral under these 
circumstances, since the basis for incurring loan losses is 
strictly limited. 
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The protection afforded to farm loan collateral by the 
farm products provision of the UCC is also important in holding 
down the incidences of claEsifled loans and adverse actions on 
loan cases which can result from such classifications. The IBAA 
has repeatedly expressed concern to the bank regulators — the 
Comptroller, FDIC, and Federal Reserve, that bank examiners 
should refrain from classifying agricultural loans as 
substandard or problem loans, if the secured collateral behind 
the loan is adequate. In other words, even if the farmer or 
livestock producers' current cash flow from farming operations 
is inadequate to fully service his debt as presently 
structured, the loan case should not be classified if the 
assets which collateralize the loan are adequate and if the 
lender can work with the producer on managing the debt during 
this period of high real interest rates and financial stress in 
agriculture. 

I have attached to this statement a copy of IBAA's most 
recent exchange of correspondence with the bank regulators 
regarding loan classifications, which followed our discussion 
of the problem in Omaha on June 13. Comptroller C.T. Conover's 
response, dated July 12, stated: 'Sound banking practice 
precludes undue reliance on secondary sources of repayment, 
such as collateral, to liquidate debt. The support provided by 
collateral, however, strengthens a credit; and, the quality and 
marketability of the collateral are factors that are considered 
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in tha valuation of the credit... While ve continue to uphold 
traditional credit standards, examiners support well reasoned 
work-out plans." 

We could not make this case for greater reliance on the 
loan security as a basis on which to buy time for work-out 
plans on farm loans if the buyer's role in policing loan 
security at the point of sale under the UCC was undermined or 
removed. Other favorable treatment of collateralized farm 
loans by the bank regulators, such as allowing larger loans to 
individual farm borrowers relative to the capital of the bank 
lender, would also be undermined if the protection to farm 
collateral afforded by the UCC provision were to be removed. 

In sum, we believe that we must maintain and improve the 
practicality of the procedures under UCC Section 9-307(1) by 
working through the legislatures of the states, which have the 
primary jurisdiction over the areas of law and practice which 
are involved. 

This concludes my prepared statement, Mr. Chairman, and I 
would be pleased to respond to any questions which you may 
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NATIONAL T ARMORS U.4I0N 



REGABIJISG 
H.R. 3296 
PROTECTING GOOD FAITH fUtCHASEHS OF FARM PRODOCTS 



19S4 
IN. D.C, 



of the Subcop 



For over 30 years now, fatmers have been treated differently 
than other sectors of commerce under the Uniform Commercial Code. 
The UCC grants clear title, as you know, tor purchases of all 
goods in the ordinary course of business, except farm products. 



hhile It is difficult Eor a gtneral farm organization to 
accurately measure the number and severity of problems arising 
between farmers and farm product buyers, we believe organisations 
in a better position to analyze this issue, many of which are 
with us today, build a strong case that an unacceptable level Of 
good-faith buyers of farm products ace being forced to under- 
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In December, 1982, the Fanners Home Admin is tration 
repotted that for FY 19B2, just within their aaency, there 
were S7.2 million in grain loans referred to uSDA's Office 
of General Counsel for serious delinquency or default, and 
more than S6,6 million in livestock loans were referred for 
OGC action. 

Beyond the more obvious costs to the buyer lies the 
large expenses incurred aa a result of the research that 
needs to be dene by the buyer to determine if a crop is 
lien-free. This "tracking down" of loan histories as re- 
lated to prospective farm product purchases is often com- 
plicated and time-consuming. 

First, the buyer irust determine in what state and 
county the farmer lives; then in which county the product 

was grown; and. of course, if the lie" ' - 

lien record is complete. 

The er 
has little 

times being emploved to the detriment of farmers' interests. 
The buyer oftentimes must resort to the use of joint checks 
which are not ^-ery acceptable to farmers, or the paymtnt may 
be delayed until the necessary research is completed, result- 
ing in delays for cash-strapped farmers. 

Additional expenses for many of our farmers result from 
the fact that feed costs represent more than 50 per cent of 
the expense of producing meat, milk and eggs. Obvioui^ly, it 
is in our best interest that the cost of doing business for 
feed manufacturers be at the lowest possible level. 
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statement of 

Michael V. Dunn 

on behalf of 

The Far« Credit Council 

Mr. Chairman and members of the Subconnlttee, I am Michael Dunn, 
Loan Specialist with the Eastern Iowa Prodiictlon Credit Association 
(PCA) headquartered In De MJtt, lowj. I would like to thank you and 
the conmlttee for the opportunity to testify on behalf of The Farm 
Credit Council and its member Farm Credit banks and associations 
and other cooperative farm lenders. As the holders of a third of 
the nation's fanii debt, these farmer-OMied lenders are vitally 
interested In the subject of this hearing. 

You will recall that The Farm Credit Council also appeared and gave 
extensive testimony at the subconnittee's previous hearing on the 
farm products lien question last November, ny purpose today is not 
to restate, but rather to augment that testimony with the Insight of 
an ag loan officer working with farmer-borrowers who may already be 
experiencing some financial stress and adversity. 

Mr. Chairman, t was the Midwest Area Director for the Farmers Home 
Administration from 1977 to 1961. I am currently responsible for 
the large and complex loans for Eastern Iowa Production Credit Associ- 
ation. The Eastern Iowa PCA currently has over 1,100 production -type 
loans to farmers totaling over 1150 million dollars. 
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Accompanying me today are two other witnesses from the Omaha Farm Credit 
District: First, Mr. Hichard Dean, a director of the Kason City PCA, 
Mason City, Iowa, and also a member of the Omaha District Farm Credit 
Council board. And Mr. K1rk Jamison, president of the Lincoln Nebraska 
PCA. While Hr. Howell Hughes and I are presenting the formal statements 
on behalf of the Council, Kr. Jamison and Mr. Dean will be available tb 
participate In the panel discussion to follow. 

As reflected by the vote of delegates at Its annual meeting earlier this 
year. The Farm Credit Council Is opposed to any legislation, the sole 
effect of which would simply be the elimination of the farm products 
exaif^tion 1n section 9-307(1) of the Uniform Comnerclal Code. Our primary 
concern is the adverse impact that legislation like H.R. 3296 would have 
on the availability of credit to farmers for production purposes. As 
a prudent business person responsible to the production credit association 
and Its borrower owners, this legislation would greatly affect my decisions 
on making credit available. During this period of enonnous stress for 
U.S. agriculture. It makes little sense to enact legislation that could 
add so much as an ounce of additional uncertainty to the already difficult 
situation faced by farm lenders and their borrowers. The result can only 
be a reduction In the supply of credit for American farmers. 

An old-time banker once explained his success In financing to ne. He 
said: "When a person ccmes to me for a loan, I am Interested In 
three things: how much the person wants, what It Is to be used for, 
and how the person will repay the bank If the plan doesn't work." That 
simple analysis constitutes much of what basic credit work Is all about. 
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In tlie Eastern Iomq PCA, tN use a recovery value computation tforksheet 
(part of the Attachments to my testimony) to determine how the Association 
mould recover on a particular loan. In production credit, the growing 
crop, grain, feed, and the value of the livestock are the major security 
pladged to repay the loan. Under tha proposed legislation, a perfected 
security Interest on farm products Hould be made virtually meaningless; 
any prudent business person would be forced to omit or severely discount 
the value of these assets as loan collateral. Consequently, the amount 
of credit available would be reduced accordingly. Hore emphasis would 
have to be placed on security Interests taken on machinery and real 
estate as a basis for credit. This factor viould severely handicap the 
young fanner starting out or those that rely on rented ground for pro- 
duction. It Mould also force many to mortgage their farms Just to get 
the production credit needed. In short, the resulting loss in borrowing 
power would necessarily fall heaviest on the young farmer, those with no 
real estate equity, and others In a financially weakened condition. 

Besides the inability to get credit, the cost of money would be higher. 
The production credit associations get their funds for lending through 
the Federal Intermediate Credit Bank, which in turn gets Its funds from 
our nation's money markets through its participation in the sales of 
consolidated Farm Credit bonds. We loan this money obtained from private 
Investors to our member borrowers after adding a percentage for administra- 
tion. The difference between our cost of money and what our member 
borrowers pay is called the spread. Under the proposed legislation, we 
would need to increase the spread in order to insure a cushion for the 
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potential Increased risk of loss or to pay off actual losses. The cost 
of money to ojr fanner members »«uld thus rtse proportionately. It is 
difficult to say what this cost would be. Ho>«ever, under today's farm 
financial conditions any Increase in the interest rate Mill tiava a 
significant impact on the ability of that producer to remain In operation. 

A recent study published by the Department of Econonlcs at the Iowa State 
University projects the Impact of two more years of financial stress on 
farmers, agri-businesses, and ag lenders. They project liquidation of 
e-lOX of the fanners who hold Z5-30S of the fanii debt. Thay point out 
that production lenders, unless adequately secured and with sufficient 
reserves, will also suffer. In my opinion, the proposed legislation 
H.H. 3296 will only exacerbate this situation. When we are already 
straining to keep credit available, this Is the worst time to pull back 
on the extension of agricultural credit or otherwise increase its cost. 

There are fundamental differences between crops and livestock on one 

hand, and non-farm conmerclal inventory on the other. Seldom are farm 

products sold one by one like inventory off the shelf. Often they are 
sold "in bulk". 

Here the biological production cycle comes into play. Whether the 
collateral is calf or corn production, once the year's crop is marketed, 
there is no replacement crop to maintain the lender's collateral position. 
Proceeds are not reinvested in a "replacement crop" but are generally 
applied to retire the secured loan. What happens, then. If the producer 
falls to apply the sales proceeds from his crop to his production loan? 
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As 4 result of a stngle transaction, ths lender could very likely find 
Itself In a seriously undersecured. If not totally unsecured, position. 
More iivortantly, the lender mITI have lost not only Its collateral but 
also the prlMrr, If not exclusive, source for repayment of the loan. 

In these respects Me believe the undertaking of the fann production Tender 
is unique. Accordingly, the code has uniquely treated fara products as 
security. 

He recognize, nonetheless, that a serious problen exists— one that 
challenges all parties involved in a aortgaged coRBodlties transaction. 
In these difficult tines, with their becks to the Mil financially, a 
few producers nay sell off secured collateral and use the proceeds for 
purposes other than repaying Just debts. Under present Ism, the Hen 
notice procedure is cuiiiersane to the point that it is often ignored. 
In sone states, the lien infomtion my be inadequate or difficult to 
locate, and it nay be unfair to the purchaser to bear the total burden. 
Often, tine constraints on livestock sales do net allow for a thorough 
and adequate search by the buyer. Many states have recognized this. 
By our count, twenty-one have considered corrective legislation and 
thirteen have enacted soae legislation into law. These state actions 
have Included a central filing system, actual lender notice of security 
interests, producer certifications of oMtership, buyer Issuance of Joint 
checks to the producer and lender(s), criminal penalties for producers 
lAo divert funds, and shortening of the statute of limitations. 
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In many states, we tn Fan Credit have tMrked towrd reasonable solutions 
at the state level. Uc expect to continue in those efforts. However, 
shifting a11 the burden onto the lender—as H.R. 3Z96 would do— Is not 
a viable solution. It would create an equally unjust situation for 
lenders. More significantly. It would curtail the availability of credit 
while ultlntely causing higher Interest rates. Lenders need adequate, 
sound collateral— sonethlng they can count on — to provide sound production 
financing. Perhaps most distressing Is that H.R. 3Z96 would rennve 
discipline from the marketing custom. It would do nothing to deter 
diversions of mortgaged farm connoditles. At a ainlnjra, H.R. 3£9G 
would be extremely disruptive of the current lending environment that 
is already shaken to Its foundations by continued low cotmodity prices, 
■ decline in export markets, deteriorated land values and high Interest 
rates. 



Today's mobility provides easy access to interstate markets. The number 
of buyers is large and individual lender notification to every buyer is 
not feasible. It will take shared effort and responsibility on the part 
of lenders, purchasers, and producers to rectify this situation. Our 
preference is for solutions which are tailored to the particular region 
and general constraints of Individual states. In our opinion, this approach 
would be far better than any nationally loposed solution that does not 
take into account the differing needs and situations of each state or 
region of the country. 
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A number of states have tried various solutions that are Mrking well in 
some places, if not everywhere. At the present time 1n Iowa, a lien check 
through a central filing system can easily be oiade. It only takes a few 
minutes and can be accomplished by phone as well as null. A potential 
buyer can find out if there Is a perfected security Interest and check 
with the security party as to the amount, whether or not Joint checks need 
to be issued, or if there will be a release made on the security. These 
types of solutions can be worked out on a state-by-state basis. I 
would reconinend that this approach be pursued rather than the present 
proposed legislation, which I feel would adversely affect agriculture 
and agricultural lending for production purposes. 

The Fanii Credit Council is again grateful for the opportunity to express 
its views before this subconnlttee. I would be pleased to respond to 
any questions you may have. 
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Example of what loss of perfected security could do under H.R. 3296. 

Example A Is a young beginning farmer that rents his land. The production 
Tender shows security in the growing crop, resale grain, livestock and 
machinery plus PCA B stock. The loan shows a 45S margin or 144,496 
equity in excess of the loan after allowances are made for liquidations 
cost. This security margin would be adequate for the loan. 

In Example B the same loan is shown with resale grain and part of the 
livestock having been sold. However the proceeds were diverted (outside 
debt, speculation on the board, down payment on machinery or land etc.) 
and not applied to the loan. The loan now shows a loss of S5,90S. This 
of course is not a safe loan. 



This example Illustrates how Important perfected security is to productlor 
lending. If the Tender 1s adequately secured, the loan can be made. If 
there is a question about the security, a prudent lender would not risk 
making the loan. In this case the young beginning fanner would be 
denied credit because of the questionableness of the security as a result 
of H.H. 3Z96. 
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STATEMENT OF THE AMERICAN FARM BUHEAtJ FEDERATIOK 
TORE THE SUBCOMMITTEE ON LIVESTOCK, DAIRY AND 
OF THE HOUSE COMMITTEE ON AGRICULTURE 
REGARDING MORTGAGED AGRICULTURAL COMMODITIES 



July 25, 19B4 

We appreciate the opportunity to testify on the mortgaged 
loultural commodities iaaue which has become an increaalngly 

3 problem to a broad aegment of agriculture. This Btetenent Is 
supported by FarnieCB Hone Administration (FnHA) statistics {See 
Attachnent I) which indicate that the problem in 19S2 was largar in 
grain ■•!«■ than in livestock sales despite the lact that the value of 
livestock cases pending showed an 850 percent increase froa 19TS-S2. 
Cotton is not included in FmHA's statistics, but testimony at tho 
BoweBber 16i 1983, hearing indicated that there is a growing problem 
toe this coninodlty also. 

1 is created by the small number of 

and fall to repay lien holders is 

Ly controversial as market agents, 

3ume larger losses. The contEov«rsy 

can be sumnarized by addressing the following questions: 

WHY IS THERE A FARM PRODUCTS EXEMPTION? 

WHAT IMPACT DOES THE PARK PRODUCTS EXEMPTION HAV2 CT) AGRICULTORB? 

HQM WILL FARM CREDIT BE AFFECTED BV ELIMINATION Oy THE EXEMPTION? 

IS A Federal Or State solution rppbophiate por this pnaBLEM? 
These questions will be discussed individually. 

my IS there a farm products exemption? 
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The inequitabla situation Caced by the buyer of faiB products who 
pays for cominodiCleB twice is In 8hai:p contrast to the favorable 
Situation faced by the l«nile[. For reasons vhlch aren't clear, the 
agciculture exenptlon puts the agricultural creditor In a less clsky, 
more advantageou* position than the inventory creditor. This inequity, 
which benefits one snail group of Individuals to tb« detriment and 
exclusion of the right* of others, nust be corrected. 

HHAT IMPACT DOBS THE FARM PRODUCTS EXEMPTION HAVE ON KGRICOLTCRE? 

1. The double- payment penalty is jeopardizing the financial 
security of nany marketi (livestock, gcain, cotton, etc.) to which 
farsiers sell their products. Farm Bureau 1* interested In elininating 
problems which can reduce market oppoitunltlea. 

2. It is not always livestock markets or grain elevators that 
are forced to pay for commodities twice. Kany farmers buy breeding 
stock, feeder plge> etc., from other facmers and are forced to pay 
twice for the commodity. 



HON WILL FARM CREDIT BE AFFECTED BY BLIHIHATION C» THE EXEMPTION? 

Lenders argue that the cost of credit will increase and the 
availability of credit will decrease if the exemption is eliminated. 
This hypothetical argument used by the lenders is without merit. If 
our leading state in agricultural production Is an example of what 
will happen to agricultural credit upon removal of the exemption, then 
this is clearly not the case. In 1976, California eliminated the 
exemption and non-real estate farm loans Increased in every year 
except one. The increase vas at a more rapid rate than the national 
average. The harm presently being suffered by farmers far Outweighs a 
speculative or unconfirmed roncern that the elimination of the 
exemption might adversely affect farm credit. 

When commercial banks throughout the country make loans to 
farmers, section 9-307 Is not taken into consideration. If it were, 
we Chink that farmers would pay less for credit and get more favorable 
credit terms than anybody else in regular commerce because there 1h 
less rlak. Since farmers do not receive more favorable credit terms 
from commercial lenders, we don't feel that elimination of the 
exemption will have any effect. 

Based on these arguments, we believe that agricultural lenders 
are opposed to elimination .of the exemption because it lowers the risk 
on agricultural loans and allows less stringent loan supervision. 
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IS A TflDBUL OR STATE SOLUTION APPROPRIATE FOR THIS PR0BL8K7 

On* oC tha ■fftctt of adoption of th« Unlfora CoaBerclal Cod* by 
■■vcral Btatas has bean to facLlltata InCaiBtata trade. Tba 
undarlylng purpoaea and policial of cha Coda are to clarify and 
Bodarnlia tha law coneacnlng eoanarcial tranaactlonst to parait 
continued expansion of connaiclal practlcaa through cuatca, uaaga and 
Bgieanant of tba partleei and to aake unltom tha law among tha 
varlou* jurlsdlcttona. Bines It le also tba specific Intent of tbe 
Cods that tba ooutta be able to develop tha law aabodlad tbareia In 
light of unfoiaeaan and new clrcutatancat and pcaoticas, it follows 
that tha proper construction of tba Code be in viaw of tha abova 
Bentloned pollclea and purposes. 

It IB also Inpottant to lAta that significant quantities of grain 
and livestock are narketed acroes etate lines. Ifben encouraging 
Congress to pass grain elevator bankruptcy legislation, we argued that 
unlfora state laws were necessary to facilitate agricultural trade. 
The Sana point la valid in thia Issue, 

For theae reasons we feel that a state solution to the problea is 
not appropriate. Ganator Huddleston's bill, S. 2190, anablaa buyers 
of fara products to take title free of third-party security interest. 
Thle bill, with a minor aaendaent to protect livestock agents and 
auction aarkats, la tha proper legislative aolutlon. 

Ne appreciate the Interest and support this Subcoaalttee has 
sboHn In the nortgaged agricultural coaaodlty problea and encourage 
you to consider a leglsletlve solution sialliar to 8. 2190. 
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srATDEirr of richard l. natteis 

CALIFORNIA GRAIN AND FEED ASSOCIATION 

FOR 

TIE HOUSE AGRICULTURE COHHTTEE 

HEARING ON aEAR TITLE/HORTGAKD COMOOITIES PROBLEM 



Hy name is Richard L. Matteis, Executive Vice President of the 
California Grain and Feed Association (CGFA). The association 
represents 510 meirber firms Involved in various phases of the 
grain and feed industry. I have asked that the American Feed 
Manufacturers Association present my statement for the record. 

The issue of "clear title" is one that vie in California know we11. - 
As yog may know California is the only state that grants the same 
uniform commercial code protections to buyers of farm products as 
are provided to purchasers of other kinds of conmodities. As such, 
we are the only state with first hand knowledge of and practical 
experience with a system which insures that buyers of farm 
products have clear title to the commodities they buy. Host of 
what you have heard or will hear from the opponents of clear title 
legislation is pure conjecture while we have empirical evidence 
that providing such protections to buyers of farm products is 
actually of benefit to all concerned parties — purchasers, 
growers and lenders. 

Effective January 1, 1976, Section 9307(1) of the California 
Commercial Code was amended to delete the wording "other than a 
person buying farm products from a person engaged In farming 
operations." This change extended to buyers of farm products the 
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same protections provided to buyers of other goods. Since that 
time we know of no occasion when a buyer of farm products has had 
to pay twice for the same commodity. Representatives of the 
California Bankers Association have asserted to this fact. 

Opponents of clear title legislation claim that allowing farm 
product purchasers to buy products free and dear will jeopardize 
the ability of farmers to obtain financing. I can tell you that 
most farmers In California require some degree of operational 
financing. I can also tell you that there are a multitude of 
agricultural lenders ready, wilting and able to provide the 
required financing at rates that are affordable despite the 
changes made to Section 9307(1] in 1976. California has been the 
nurnber one agricultural state in the nation for all those years 
since amendment of the code and, therefore, it is difficult for me 
to believe that amending the statute has had any significant 
impact on the state's agricultural economy or the ability of 
growers to obtain credit. I have worked for agricultural trade 
associations for the past ten years and have never heard of a 
single Instance of a grower not being provided financing because 
of the clear title Issue. 

Some also claim that the cost of financing will escalate if clear 
title is provided. Ue all know that there are many variables 
in^acting the cost of capital. It would be Impossible to determine 
what Impact amending the California law has had on the cost of 
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agricultural financing. However the last several weeks I have 
attempted to develop sone Information on this aspect. In t«1k1ng 
with lenders it seems that the Interest rate charged on a 
production loan is directly related to the perceived ability of a 
particular grower to repay the loan. I am not saying that this Is 
true in all cases, but 1t is apparently a primary factor for 
private lending institutions. I doubt that the clear title clause 
is given any consideration in determining agricultur«1 Interest 
rates. 

This year legislation was introduced in the California legislature 
on a related matter. This legislation resulted in new discussions 
between our industry and the banking Industry on the question of 
clear title. After thorough analysis of Section 9307(1) of the 
Commercial Code representatives of the California banking Industry 
declared that the newly proposed legislation would place the clear 
title protections of the code in Jeopardy and .to our surprise, 
they preferred to see those protections remain intact. 

The banking Industry representatives Indicated that they were 
concerned about losses due to the amendment of 9307(1) Initially, 
but ultimately found that the law worked to their advantage. 
Apparently, prior to the change 1n the law 1n 1976 lenders found 
It necessary to Issue lien waivers in order for their growers to 
be able to sell their crops. Without the lien waivers buyers were 
reluctant to purchase farm products. The California Bankers 
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Association indicates that the change in the law has ellnlnated 
the need to undertake the costly and burdensone task of issuing 
lien waivers. 

Hany lenders do protect themselves by voluntarily notifying 
potential purchasers of the crops in which they have a security 
Interest oftd requesting that payaent checks be Bade payable to 
thes and the grovers as copayees. Purchasers are willing to 
cooperate in aost cases and we know of no probleas In California 
caused by the clear title provisions of the Ca— irclal Code. 

California has serveJas the pilot project on the solution to the 
clear title problea and the project is a success. It is now tiae 
to extend to a11 buyers of fara products the saae protections 
provided to buyers of all other kinds of goods. There has not been 
a disruption caused in the field of agricultural financing and 
lenders have even indicated a preference for the situation today 
over that irftich existed prior to 1976. 

Ue appreciate this opportimity to 
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OHIO QRAIN & FEED ASSOCIATION, Inc. 



Hr. George Palmer 

Staff ConBultent 

Subcommittee on Dairy, Livestock b Poultry 

House Agriculture Committee 

1336 Longvorth House Office Building 

Washington, DC 20515 



Our A 


BSOcll 


itlon represenci 


I COUI 


icry e 


levators and 


feed i 


nllls 


throughout Che 




. Theae are small 


bus In 




, operating on ' 


i-ery i 


iliD Dargins, in a 


very i 


•o«pee 


Ulve market. 








When one of 


our members "Rei 


:s hit 


■' with 


unknoHlnaly 


buying Mortgaged grain, and 


has t 




twice, it la 




of a 






Jtand. 


This has 


happe 


ned t< 




1 the 


past. 


Th* risk of 




Le jeopardy" Is an eKti 


ra burden In 


these tough 


econoi 


ulc til 


aes for agribusiness. 






Ue 8u 


pport 


the direct del, 


Gtion 


of Ar 


tide 9 from 


the U 


nlform Coaaetcial Co< 


de, ul 


ilch haa allowed a 




produ. 


:;ts exeapClon. 


Whatever ]i 


ustificatlon 


■ay h 




(isted for such i 






tsent at one 






longer existsi 






opposite la 




today 




rs need pro 






cers who take advantage of 


this . 


quirk in the 


J:™,'' 


:o get 


Bome extra cash 


-jua 


t befo 


re they file 



Di3,i«db,Google 



m 



'.: BMrtns July 2 



Gr.ln & FHd 




epce.ent. 


this lum co.t 


ti'^l^" 


f laurel o 

lu.ll WVB 
lunk CO A 


f «1MFI» uht 


r™"™r 


c.n be le 


M? AiKrtc™ 


Tr^r^ 


g that el 


ur» oHda t*l 


ef fia« thli 


Ud7«» 


t urg. T». .C 


oogly tDDu^ 


to delate 



C^ 



Di3,i«db,Google 



Farm Credit Banks of Springfield 
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Htshlngton, DC 20515 
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Lincoln Production Credit Association 



STUBHEHT TO THE LIVESTOCK, DAIHT 1 PCDLTHI SDBCCmiTTBE 
July 31, 19811 
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2«11 Raybura Kouh Offla* Building 

HaahlngtoD, D.C. 20315 
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loana. While 1 was paying S2 5t for buainasa operating loans, the 
intlon Ci-«Jlt Association uaa oharglng 17* During the last 5 years all of 
m borrowings, as vail aa ny farm loan rates have oonsistently been at 
, H lower than fty ooaaerical borroulngs. Further, this fast is borne out 
■ attaohad ooluan from a recant Agri finance Haaatlne . 

ha argiDant that a lender should police his oollateral. Witle I agree 
ChlH theacratloally it 'beooiwa inoreaolngly diffloult to polioe the 

B far* lean on Tbu 
.f grain had been n 

jware, quite eaay far a farmr to pick up the phone and nove livestock, grain, 
nehtnary or Hhataver. t know that in one day i aon sell t1 million worth of 
oattlo or grain without arousing Arty susploton Or ooniem I aubolt that I 
oould not In 1 day sell ♦ ollllon north of TVs, refrigerators, ai- other 
Imentory ulthout eausing sabs conearn and^or attention. This then I think 
■ 1 lander operetea 
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dera In Kentuidcy that I have apokan with aa well aa aj 
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rUSrf lowia, tftawUj t)M bagtmliig far**r vid U»m Mm ar* aor* 

lilghlT-l8« raged, I Boula roqulra that th»r fonwra oontnot tbalr 
prior to axtandlng production loans to thn. Hr. Chalraan, t)ili h 
nagitlva err>ots to tha prodiwer. t1 It oauaeg ae to k*n to mricat V erup 
■t a Mm thst aaj not bi nott advantageous to ma. B) It slgnncantlr mduoaa 
*]( riailblllCy In plao* snd aoount In ™ri!at£ng b7 crop. On ths Othar aide, 
thoaa tiuTer3 Mho mould ba ooopellad to wmtraot-buy tha production muld than 
ba dlrectl; raaponalbla for bU of tfas production rlaks such u mather, 
insects eto. tny grain or llMitook buyer, who Is In tfie business of for«ard 
contracting will tell you that he usubIIt In turn hedges hts contract. Should 
■ dlMtap Bit ana the producer not Be able to honor nia oontract, the buyer 
man le responsible for aoqulrlnc that produatlon scoeiAere to honor his 
oontraot. Hy point Is that the buyers Hill necessarily widen their spread 
batwean cash and future prices In order to take that protection. 3a rather 
than raising the cost of Intarast yau heis sffactliely nduesd the flFDers 
inocne. Ctrtslnly the Isolc of Inoooe is Uie root of the agrlculturvl 
oa— lailty'a riDanalal pllibt. It wDuld ba ay poaltloa thao that Um problaa la 
Is 'notloa' to buyers, lenders and otlierB. 

Currently the dnlfom CD^Hroial Code haa been otancad in ^oy atataa by 
■paolsl iBtereai gronia who have preraUed froB tlae to tine On the Stats 
laglalaturas. Spaoifloally In Nebnaka, this would involve the Statutory l-iaii 
Haiders such ss the fuel ten, the fertilizer and chenical suppliers, and thOM 
<|uallfytng for oeohanlos and agister liens. Therefore the public notloe la 
required In several locations If you are a lien holder and If you are a lien 
searcher, the search procees Is relstliely tine oonsunlng end ccopllceted, 
BeoMiM w reel that the Issue Is with notice, we otnse In Hebrasks to 
iapleasnt legislation that would enhance and inprova the filing prooeduras ao 
that buyers nould easily check the records and know lAeChar Ar not the 
oollateral they were buying was ancuDbered. ta a lander, I u one of the 
largest users of this system. I have the sane problens that the buyers have 
whan soBBone approaches se for a loan. I oust aheak in the various laaationt 
for nilnits frco other lendars or sigipllers who zay bold a lien on the product 
or Inventory that I sri being requested to finance. This la ah eipenolva and 
tine oonsunlng prooeaa but none the less one In which I have oomitted 
ratourcei to do so that T aay be protected froa Uie vary Issue of these bills. 
It is ay oonlantloo than that by enhancing this systea all three parties 
involved, the producer, the lender and the seller, could use the notice systea 
to their Bdvintoge, end thereby, malDtain the dlaclpllne required to enhance 
the free flow of trade. If K.R. ^296 and H.R. 329T ara anicted, will I be able 
to flnanaa farm products free and alear of all prior liens or will I have to 
operate by another set of rulea to protest ar oollataralT 

By leaving it to the individual states, wliieti aany have alreedy addreaaad, I 
only need to beoooe inforaed of about k dlfferant stata lava. Curreatl^, I aa 
raqulred to keep traok of at least 10 laws perUinlng to varloua typa* of 
ooBBOd ties, products Inventory, eto. within ay own stite. Several of tbe 
aiVporters of your bill comwnted that the D.C.C. is a good vefalole In 
Mhanolng frae trade. concur strongly with them and ask your help in Balclag 
this aystoB that has Harked so nail for so long a better syataa to asFre our 
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larfar's tat, I ouunt m« uy ml tMnaflt to H.fi. 379G or a.R. 3^^^■ 
Cartitnlji Uiar* mj b* aoa* Mlflab potlntlon for tliOM obo an strioly 
bOTwa to itiin this rlA to otliara. Hownvr, I ra^ln oODrlnosd that ahould 
tbat happan, tboa* who ar* aasiMlns tint risk will bood ba alsabarlnc for 
laslslatlOD to paas It on to SOHona alaa and/or thajr will build On ooat of It 
Into tile aBrkstplaaa, tharab; fUrtlitr amdln^ tb* faraan' Inoca* plotura. 

A(Ma, I appraoiata tlia opportunltj to aubalt mt thoughta oo thla varr 
■ ■ ■ •. 

Vsnt truly youra, 
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William a. Brandt, Esq. 
Dmt:KaDec !2, 19SZ 
Paqe 2 

produces, the Review committse for AcEiclc 9, in ita 1970 i 
pore to Che Board, recommended Che deletion of the (arm ^rc 

aC the code. The Soard rejected that cecomirondatiJn. See 
General comment on the Approach of Che aeviev conmittee rOc 
Article 9, Paragraph a-9. [HoprinCed in Appendix II of Che 
1978 Official Text of the Uhiform Ooimeccial Code, at pp. 
981-82. ] 
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Molfej InOBSTRIES Council, Inc. 



Mr. Geoige Palmer 

Staff Consultant 

Subconunittee on Dally, Livestock i Poultry 

House Agriculture Committee 

Room 1336 Longworth House Office Building 

Washington, D.C. 20515 



Dear Hr . Paliii« 



Article 9 of the UCC has plagued the agri-business community in 
Missouri since its adoption. When compared to Article 9, Jesse James 
is a true hero — at least one might have noticed him on arrival. 

This is not the case with Article 9. The purchaser of agricul- 
tural commodities can do a lien search until he is blue in the face, 
go to unreasonable lengths to make sure that he is in compliance 
with the law, only to find later, after the product has been paid 
for, his search was in vain and the financial institution also wants 

The most perplexing provision of Article 9 relating to farm 
collateral reflects the strong conflict between the farmer's secured 
creditors and the purchasers of his farm products. The OCC clearly 
places the interest of a farmer's creditors above that of the pur- 
chasers of his products. The opposite rule applies to other goods 
held for sale. Thus, corn in a farmer's hand is a farm product 
which may not be sold free of a security interest created by him, 
while corn in the hands of an elevator may be sold to a buyer in the 
ordinary course of business completely free of a security interest 
created by the elevator. 

We believe in "states Rights' but more important, we believe in 
■ Fair Bights '. There is very little that is fait ot right about 
Article 9 of the OCC. In the interest of fair trade for the agri- 
cultural commodity. Congress has the opportunity to repeal the dis- 
criminatory language in Article 9 and see that there is a degree of 
uniformity throughout this land. 

Yours truly. 
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To Hearing Of 

Subconmittee on Dairy, Livestock & Poultry 

House Agricultural Conniittee 

July ZS, I9S4 

The North Dakota Grain Dealers Association Is a nonprofit voluntary 
membership organization in which over 90% of the nearly 600 licensed and 
bonded country elevators of North Dakota hold membership. I am the Executive 
Vice President of this organization, a post held since 1979. 

This Association would like to add its voice to those calling attention 
to the problems inherent in the farm product buyer exemption In the Uniform 
Conmerclal Code. This is an abnormal and unfair provision in the laws of most 
states and the time has come for its removal. 

Lenders have no right to such a privileged position as this UCC provision 
grants them. Buyers of farm products should not be subject to this discrimi- 
natory burden of having to watch out for lenders' loan portfolios. Farmers 
need not be characterized as so unsophisticated that someone else, namely farm 
product buyers, have to keep account of what should be private financial 
dealings between those fanners and their lending agencies. 

Lenders' threats to cut off credit to farmers If this exemption is 
removed are scare tactics in our opinion. Should we suppose that these lenders 
■ill bury their loanable funds in a cream can in their back yard? By bringing 
up this point are lenders really saying that sooe loans being made now would 
not be made 1f they could not hold the farm product buyer hostage? 

Lending agencies inake loans and charge Interest for the risk they assume. 
They have no right to shift part of that risk over to the farm product buyer 
who had absolutely nothing to do with approving the loan to that producer in 



Di3,i«db,Google 



Mo 'jlya iNDtlSTRlES CouncU, Inc. 



July 17, 1984 



Mr. George Palmer 

Staff Consultant 

Subcommittee on Dairy, Livestock & Poultry 

Bouee Agriculture Committee 

Boon 1336 Longwocth House Office Building 

Washington, D.C. 20515 

Re: 
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I Rights* but more inportant, we believe in 
'ery little that is fair or right about 
the interest of fair trade for the agri- 
cultural commodity. Congress has the opportunity to repeal the dis- 
criminatory language in Article 9 and see that there is a degree of 
uniformity throughout this land. 

Yours truly. 
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To Hearing Of 

Subco«raittee on Dairy, Livestock & Poultry 

House Agricultural Comitttee 

July ZS, 1984 

The North Dakota Grain Dealers Association is a nonprofit voluntary 
membership organization in which over 901 of the nearly 600 licensed and 
bonded country elevators of North Dakota hold membership. I am the Executive 
Vice President of this organization, a post held since 1979. 

This Association would like to add Its voice to those calling attention 
to the problems inherent in the farn product twyer exemption in the Uniform 
Coffln«rcial Code. This is an abnormal and unfair provision in the laws of most 
states and the time has come for its removal. 

Lenders have no right to such a privileged position as this UCC provision 
grants them. Buyers of farm products should not be subject to this discrimi- 
natory burden of having to watch out for lenders' loan portfolios. Fanners 
need not be characterized as so unsophisticated that someone else, namely farm 
product buyers, have to keep aiccount of what should be private financial 
dealings between those farmers and their lending agencies. 

Lenders' threats to cut off credit to farmers if this exe«nption is 
removed are scare tactics in our opinion. Should we suppose that these lenders 
will bury their loanable funds In a cream can in their back yard? By bringing 
up this point are lenders really saying that some loans being made now would 
not be made if they could not hold the farm product buyer hostage? 

Lending agencies make loans and charge interest for the risk they assume. 
They have no right to shift part of that risk over to the farm product buyer 
who had absolutely nothing to do with approving the loan to that producer In 
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the first place. 

He have tried here in North Dakota to find a solution to this problem. SB 
Z321 Mas passed in the 19B3 Legislative Session and requires the fana product 
buyer to have his seller execute a Certificate of (hmership before each check 
is Issued. This has led to a greater paperoork burden, coaplaints that buyers 
are prying Into private financial affairs of their sellers, misinterpretation 
of Just what collateral is actually attached by lenders, and problcMS with 
proopt payment. Because this law applies within our state borders only, it 
causes problems with out-of-state sales. 

Because of these troubles with the farm product exeaption this Association 
Is In support of S. Z190 as Introduced Into the Senate by Kr. Huddleston. It 
would perhaps be better If the farm product exeaptlon could be removed by the 
usual UCC revision process. However, it appears to us this is very unlikely to 
happen. Therefor we support revision of the Code on a nationwide basis by 
Congressional action. 



Steven u. Strege 
Executive Vice President 



North Dakota Grain Dealers 
212 Black Building 
Fargo, North Dakota 581D2 
701-235-4184 
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jTON OFFICE: 1015 FIFTEeNTH STREET, N.W.. WASHINGTON, DC. 20005 

?0?-347-l»l1 

,L HEADQUARTERS: PO. BOX 10383, DES MOINES, IOWA S0306 



July 23, 19B4 

Committee on Agriculture 
House of RoproBentativea 
Longwocth House Office Bldg. 
Room 1201 
Washington, D.C, 20515 



Dear Congressman Harkin; 

This statement pertains to Bill HR 3296, entitled "Farm 
Buyers Protection Act." 

He. Chaicman, as you know, the National Pork Producers 
Council, (NPPC) , represents over 110,000 pork producer fami- 
lies in 38 member states. We believe that we represent prac- 
tically all of the commercial hog production in the United 
States. We include in our members many producers of feeder 
pigs, other commercial producers, as well as purebred and seed 
stock producers. Producers in these categories have a special 
interest in the legislation which your Bubcommittee ia consid- 
ering entitled "The Buyers Protection Act." 

He are pleased that the Bubcommittee is continuing to 
pursue this legislation. He believe that the previous hearing 
held on November Ifi, 1983, was a good opportunity for everyone 
to express their views in regard to this legislation. Me have 
noted with interest the support for this bill, and also the 
opposition. 

The NPPC has not undertaken an in-depth study of this 
matter. It does not seem to be a problem with many of our mem- 
bers. Therefore, without an In-depth analysis of the whole 
Issue, we are not in the position to express either support or 
opposition for the proposed bill. 

We continue to conmiend your subcommittee for holding these 
hearings. Ne believe that it is the best possible way to pro- 
vide all interested parties an opportunity to express their 
opinions and positions in regard to such legislation. He be- 
lieve through hearings such as you are conducting, the subcom- 
mittee will be able to determine the correct course of action, 
or perhaps reach some compromise in this regard whioh will be 
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supported by a consensus of 

we appreciate the opportunity of submitting this state- 
ment and expressing our views. He will look forward to the 
hearing, and the opinions expressed in the report which will 

Again, we commend you and the subcomnittee for holding 



Doyle Talkington 
Administrator of 
Government Affairs 
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